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The 1998 Agreement on the International
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The problem of incidental dolphin mortality in the eastern Pacific Ocean fisheries
for yellowfin tuna is one of the longest running controversies in the modern interna-
tional law of fisheries. Although initiatives in the last 30 years have been successful
in reducing incidental mortality from very high levels to relatively modest levels,
most of these have been either unilateral actions, principally by the United States,
or voluntary agreements among the states concerned. In 1998, however, these states
concluded a binding agreement that formalized and extended the existing voluntary
arrangements. This article reviews the developments that led to the adoption of the
1998 agreement, summarizes its provisions, and looks at events since its adoption.
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Introduction

The so-called tuna-dolphin controversy in the eastern Pacific Ocean (EPO), whereby
dolphins that associate with yellowfin tuna are caught incidentally in fishing operations,
has been ongoing for more than 40 years. The problem has inspired emotional, heated,
and public debate, comparable to that which has raged over whales. Since the U.S.
purse seine fishery began in 1959, several million dolphins have been killed, with esti-
mates for annual dolphin deaths running into several hundreds of thousands during the
1960s.1 Measures taken domestically by the United States in the 1970s and 1980s and
subsequent voluntary measures taken at the international level have been successful in
reducing dolphin mortality to a mere fraction of the levels of the 1960s. Indeed, the
success of these measures has been such that the level of dolphin mortality is no longer
an issue of major concern for many, except, perhaps, for those who consider any dol-
phin morality to be wrong.
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However, the stability of the voluntary arrangements has been continually under
threat because of an uneasy tension among the key players. Thus, on the one hand, the
United States has sought to impose its own strict conservation standards on the fishing
operations of other states and has utilized various means, including trade restrictions to
its important market for yellowfin, to seek international compliance with its standards.
On the other hand, the principal fishing states, mainly from Latin America, have sought
to maintain viable and efficient yellowfin industries that have not always had the desire
or ability to meet these standards. In 1998, however, all of the states concerned adopted
the Agreement on the International Dolphin Conservation Program, an international agree-
ment designed to formalize the previous voluntary arrangements and to establish a stable
and sustainable regime.2 This article will briefly survey the events leading up to the
adoption of the 1998 agreement, before reviewing the agreement itself and making a
few summary observations about it.3

Background

The problem of incidental dolphin mortality in the EPO occurs because of a close asso-
ciation between yellowfin tuna and dolphins (which appears to be particularly acute in
tropical waters such as the EPO) whereby schools of large, mature tuna congregate and
shoal beneath schools of dolphins.4 The yellowfin tuna in the EPO associates typically
with spotted dolphins (Stenella attentuata) and, to a lesser extent, common (Delphinus
delphis) and spinner (Stenella longirostris) dolphins, although other species, including
striped and bottlenose dolphins, are also taken. It is thought that the reason for this
association, at least as regards spotted dolphin, might be a shared or commonly pre-
ferred food source,5 although the precise reasons are not well understood. Nevertheless,
the inevitable result is that the dolphins, which are easily identifiable because they must
come to the surface to breathe, are targeted and encircled by vessels using purse seine
nets attempting to catch the tuna. Consequently, catching tuna means catching dolphins
as well. There are other methods of purse seine fishing that do not involve setting nets
on dolphins, such as school fishing, which relies on sightings of tuna schools swimming
sufficiently near the surface to be sighted, or log fishing, in which purse seine nets are
set around natural logs or other floating objects which, for some unknown reason, at-
tract large numbers of marine species, including tuna. Compared with dolphin fishing,
however, the school and log methods are less reliable and tend to result in the capture of
predominantly smaller and therefore less valuable tuna and so have never been devel-
oped on a significant scale.6

Following the development of a dolphin-associated tuna fishery by U.S. purse sein-
ers in 1959, dolphin mortality quickly reached alarming levels. In the first 14 years
following the commencement of the fishery, dolphin mortality was estimated to be in
the range of 200,000 to 500,000 dolphins a year, or about 5 million in total.7 The first
significant initiative to address the problem was the Marine Mammal Protection Act
(MMPA),8 adopted by the United States in 1972, which, although not an international
instrument, has had a definitive impact on the development of measures at the interna-
tional level. The MMPA deals with various matters relating to all species of marine
mammals,9 although the mortality of dolphins during tuna purse seining operations in
the EPO was a major impetus for the passage of the act. Thus, from its inception, one of
the goals of the MMPA was to reduce the incidental mortality of dolphins in the EPO
tuna fishery to levels approaching zero, principally by establishing, subject to certain
limited exceptions, a moratorium on the “taking” of marine mammals,10 with the term
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“take” defined as hunting, harassing, capturing or killing, or attempting to harass, hunt,
capture, or kill.11 Incidental capture in commercial fishing operations of species not con-
sidered to be endangered was, and continues to be, permitted, subject to the objective of
reducing incidental killing and serious injury “to insignificant levels approaching a zero
mortality and serious injury rate.”12 Later amendments to the MMPA, and regulations
promulgated under it,13 introduced strict measures for dolphin-associated fishing by U.S.
vessels. These measures included, inter alia, the prohibition of sundown sets (research
shows that dolphin mortality increases considerably when nets are set late in the day);
requiring the use of the backdown procedure (which consists of putting the vessel in
reverse after encircling the dolphins, forcing the corkline to sink, opening up an escape
route for dolphins), requiring the use of rescue rafts and other means of hand rescue of
dolphins from the net, and introducing a requirement for the carrying of observers on
vessels with a capacity of more than 400 short tons.14

Following the introduction of the MMPA, dolphin mortality caused by U.S. vessels
began to fall dramatically. Data collected from 1972 to 1976 resulted in estimates of
dolphin mortality of about one-third of the levels estimated for the period prior to 1972,
and a similar drop occurred between 1976 and the early 1980s, by which time dolphin
mortality caused by U.S. vessels had fallen to well below 20,000 animals in most years.15

It is not doubted that the provisions of the MMPA contributed significantly in bringing
about this reduction.16 However, an important factor during this period was the decline
of the U.S. fleet, which had once dominated the fishery but which accounted for only
about one-third of the international fleet for yellowfin tuna by the mid-1980s.17 The
main reasons for this decline appear to have been the transfer of U.S. vessels to the
western Pacific,18 the sale of U.S. vessels to private interests in Latin America, and the
construction of new vessels for the expanding Latin American fleets. The vessel trans-
fers to the western Pacific apparently resulted from the increased difficulty in obtaining
access to the exclusive economic or fishery zones of the Latin American coastal states
and the reduced abundance of yellowfin tuna because of overfishing.19 There was also
considerable speculation that the transfers were due to difficulties in meeting the re-
quirements of the MMPA, although at least one report appears to suggest that this was
probably not the case.20

Notwithstanding the reduction in dolphin mortality among U.S. vessels, the growing
international fleet began to be a source of increasing concern. These vessels were not
subject to the same strict standards as U.S. vessels and, in any case, often did not have
the technical capabilities to engage in dolphin-friendly fishing. International efforts,
developed through the fisheries body for the region, the Inter-American Tropical Tuna
Commission (IATTC),21 had not, at this point, had a significant effect in reducing dol-
phin mortality, which was estimated to be 133,000 dolphins in 1986 and almost 100,000
dolphins in the following year— considerably higher than in the previous 10 years.22 In
response, the United States amended the MMPA twice, first in 1984 and then in 1988, a
response which was to have significant international consequences. The combined effect
of these amendments was to require third states wishing to export tuna to the United
States to use standards “comparable” or equivalent to the standards (which in 1988 were
considerably strengthened)23 required of U.S. vessels under the act. This was a two-part
test. First, the exporting state had to provide documentary proof that it had a regulatory
program governing the taking of marine mammals in the fishery that was comparable to
the U.S. program, and second, the average rate of dolphin mortality caused by that
state’s vessels had to be comparable to that of the U.S. fleet.24 Any state failing to meet
these requirements could be subject to an embargo on the importation of its yellowfin
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tuna and yellowfin tuna products to the United States. The 1988 amendments also in-
cluded secondary, or intermediary, embargoes on states that imported yellowfin tuna or
tuna products from states subject to a primary embargo, for failing to insist on the same
standards. Further still, all embargoed states that failed to bring the situation into line
with the MMPA’s provisions within 6 months were subject to certification under the so-
called Pelly Amendment.25

Since 1990, largely as a result of litigation in U.S. courts,26 primary and intermedi-
ary embargoes on yellowfin tuna and yellowfin products have been imposed on more
than 20 states.27 These embargoes were accompanied by changes in U.S. law on the
labeling and marketing of tuna, which provided for the use of a “dolphin-safe” label on
cans of tuna not caught in association with dolphins.28 Later changes went further and
prohibited the sale, purchase, transport, or shipment in the United States of any tuna that
was not dolphin-safe after June 1, 1994.29 Neither the embargoes nor the “dolphin-safe”
policies were completely successful in eliminating dolphin-associated fishing, at least
among the foreign fleet.30 Thus, although they resulted in the relocation or termination
of most of the U.S. fleet,31 the foreign fleet remained and attempted to develop new
markets for their tuna.32 The compatibility of the embargoes with General Agreement on
Tariffs and Trade (GATT) commitments was also challenged by Mexico33 and later by
the European Community (EC).34 Although both challenges resulted in decisions against
the United States in GATT dispute settlement panels, neither Mexico nor the EC, for
different reasons, pursued the matter further within the GATT Council.35

The 1992 La Jolla Agreement and the Declaration of Panama

The effective closure of the U.S. market for yellowfin to vessels operating in the EPO
created an uneasy relationship between the United States and the states that continued
to maintain socioeconomically important tuna fleets in the region. It appeared, how-
ever, that all States were prepared to cooperate in a multilateral arrangement that would
both provide for the continuation of a sustainable and commercially viable yellowfin
fishing industry and also accommodate U.S. concerns regarding the effects of dolphin-
associated fishing. Consequently, in April 1992, meetings were held in La Jolla, Cali-
fornia, which led to the adoption of a voluntary agreement, commonly known as the
La Jolla Agreement, among the states concerned.36 The La Jolla Agreement established
the International Dolphin Conservation Program (IDCP), which sought to reduce the
take of dolphins to levels approaching zero and established a schedule of dolphin mor-
tality limits that progressively reduced the limits on the number of dolphins that could
be caught each year until 1999, when the number was to be less than 5,000 dolphins.37

The total limits on dolphin mortality were then divided into individual Dolphin Mortal-
ity Limits (DMLs) and distributed to the parties to the agreement in proportions relat-
ing to the number of vessels wishing to participate in the fishery and meeting certain
requirements under their jurisdiction. Vessels were not permitted to exceed the limits
set for them, or they would receive correspondingly reduced allocations in subsequent
years. In addition, the program required 100% observer coverage of vessels, with at
least 50% of the observers for each nation being from the IATTC observer program; set
up a review panel (composed of representatives of participating states as well as of
environmental and industry groups) to monitor and report on compliance with the limits
set; and established a scientific advisory board to assist IATTC in coordinating, facilitat-
ing, and guiding research on reducing dolphin mortalities, and in particular to advise on
how purse seine technology could be modified to make it less likely to cause dolphin
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mortality. Although some concerns were expressed that, due to the voluntary nature of
the agreement, compliance was not adequate,38 the operation of the agreement was, in
fact, highly successful and exceeded expectations, with the final-year target of less than
5,000 dolphin deaths being achieved in the first year. By 1998, annual dolphin mortality
had dropped to below 2,000 (see Table 1).

Despite the adoption of the La Jolla Agreement, the U.S. embargoes continued.
This led to increasing frustration among the Latin American states, which threatened
withdrawal from the IDCP unless significant changes to U.S. legislation were made.
Thus, partly to avert the defections of the dissatisfied Latin American states and partly
because of a general desire to further strengthen cooperation on dolphin protection, the
interested States came to a compromise in 1995 in the form of the Panama Declara-
tion.39 The basic bargain struck in that declaration was an undertaking on behalf of the
United States to modify its legislation regarding the imposition of embargoes and the
marketing of dolphin-safe tuna in exchange for the modification and formalization of
the La Jolla Agreement as a legally binding instrument.

The response to the Panama Declaration was rather slow at first. Early in 1996,
Mexico, under pressure from its tuna fishing industry, again threatened to withdraw
from the IDCP unless the United States amended its laws as envisaged in the Panama

Table 1
Annual estimates of dolphin mortality, by species and stock, 1979–1999

(all data for 1999 are preliminary)

Offshore spotted Spinner
       Common

North- Western- White-
Year eastern southern Eastern belly Northern Central Southern Others Total

1979 4,828 6,254 1,460 1,312 4,161 2,342 94 880 21,331
1980 6,468 11,200 1,108 8,132 1,060 963 188 633 29,752
1981 8,096 12,512 2,261 6,412 2,629 372 348 367 32,997
1982 9,254 9,869 2,606 3,716 989 487 28 1,347 28,296
1983 2,430 4,587 745 4,337 845 191 0 353 13,488
1984 7,836 10,018 6,033 7,132 0 7,403 6 156 38,584
1985 25,975 8,089 8,853 6,979 0 6,839 304 1,777 58,816
1986 52,035 20,074 19,526 11,042 13,289 10,884 134 5,185 132,169
1987 35,366 19,298 10,358 6,026 8,216 9,659 6,759 3,200 98,882
1988 26,625 13,916 18,793 3,545 4,829 7,128 4,219 2,074 81,129
1989 28,898 28,530 15,245 8,302 1,066 12,711 576 3,123 98,451
1990 22,616 12,578 5,378 6,952 704 4,053 272 1,321 53,874
1991 9,005 4,821 5,879 2,974 161 3,182 115 990 27,127
1992 4,657 1,874 2,794 2,044 1,773 1,815 64 518 15,539
1993 1,139 757 821 412 81 230 0 161 3,601
1994 935 1,226 743 619 101 151 0 321 4,096
1995 952 859 654 445 9 192 0 163 3,274
1996 818 545 450 447 77 51 30 129 2,547
1997 721 1,044 391 498 9 114 58 170 3,005
1998 298 341 422 249 261 172 33 101 1,877
1999 358 253 363 192 85 34 1 62 1,348

Source: IATTC.
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Declaration. The necessary amendments to the U.S. legislation were eventually adopted
in 1997 in the form of the International Dolphin Conservation Program Act.40 The act,
the key provisions of which were dependent upon the adoption and entering into force
of the binding international agreement sought by the United States, expressly stated
among its purposes the putting into effect of the Panama Declaration and the elimination
of the ban on imports of tuna from those nations that were in compliance with the
IDCP.41 The act did not exactly follow the Panama Declaration, however, because of
concerns raised in the U.S. Congress during the passage of the legislation that the use of
purse seines to repeatedly chase and encircle dolphins might have physiological stress
effects that might impede the ability of depleted dolphin populations to recover. This
concern arose from the fact that, despite reduced mortality under the IDCP, the recovery
of the dolphin stocks remained slow.42 The reasons for this slow recovery are not clear,
although it is thought that physiological stress effects caused by the chase and encircle-
ment techniques used in dolphin-associated fishing might be a factor. Accordingly, by
way of a compromise in Congress, the act provided that, prior to implementing any
change in the dolphin-safe label, the U.S. Secretary of Commerce was to carry out both
population abundance surveys of the depleted stocks and research into whether the physio-
logical stress effects of purse seine fishing adversely affected depleted dolphin popula-
tions.43 Based on these studies, the Secretary of Commerce was then required to make
an initial finding, in March 1999, regarding whether the intentional deployment on or
encirclement of dolphins with purse seines was having a significant adverse impact on
any depleted stock in the EPO.44

Although the International Dolphin Conservation Program Act did not follow pre-
cisely the Panama Declaration, it nevertheless provided renewed impetus to the Panama
Declaration process. Shortly after its adoption, in October 1997, a special session of the
interested states was hosted by IATTC, with further negotiations in 1998. These meet-
ings led eventually to the adoption of a binding international agreement in May 1998,
completing, after three difficult years, the process started under the Panama Declaration
in 1995.

The 1998 Agreement on the International
Dolphin Conservation Program

The Agreement on the International Dolphin Conservation Program was signed in Washington
on May 15 and entered into force on February 15, 1999, following ratification by four
States, as required: Ecuador, Mexico, Panama, and the United States.45 The agreement
has subsequently been ratified by five further states: Costa Rica, El Salvador, Honduras,
Nicaragua, Peru, and Venezuela. The 1998 agreement is open for accession by those
states with a coastline bordering the agreement area, or that are members of IATTC, or
whose vessels fish for tuna in the agreement area, or that are otherwise invited to accede
to the Agreement on the basis of a decision by the parties.46 The agreement also pro-
vides for the participation of regional economic integration organizations such as the
EC, which may accede if they meet any of the criteria. Although the EC, which has
vessels that fish in the region (from France and Spain), has expressed an interest in
participating, it has stated that it will not approve the agreement until it has joined
IATTC, a process that could take some time.47 Nevertheless, in the meantime, it has
agreed to apply the agreement provisionally.48

The objectives of the 1998 agreement, which are essentially those set out for the
original IDCP, are threefold, namely: (1) to progressively reduce incidental dolphin mortalities
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in the tuna purse seine fishery to levels approaching zero, through the setting of annual
limits; (2) to seek ecologically sound means of capturing large yellowfin tuna not in
association with dolphins, with the goal of eliminating dolphin mortality; and (3) to
ensure the long-term sustainability of the tuna stocks in the agreement area,49 as well as
that of the living marine resources related to the fishery, taking into consideration the
interrelationship among species in the ecosystem and with special emphasis on, inter
alia, avoiding, reducing, and minimizing bycatch and discards of juvenile tuna and non-
target species.50

Article IV of the 1998 agreement lays down a number of general principles that the
parties are required to implement within the framework of IATTC, namely: to ensure
the conservation of ecosystems and the long-term sustainability of tuna stocks and asso-
ciated stocks, based on the best scientific evidence available; to apply the precautionary
approach;51 to take measures designed to maintain or restore the biomass of harvested
and associated stocks at or above levels capable of producing maximum sustainable
yield; to take measures, according to the capacities of the parties, to assess the catch
and bycatch of juvenile yellowfin tuna and related stocks; and to establish measures,
inter alia, to avoid, reduce and minimize the bycatch of juvenile yellowfin tuna and
other nontarget species in order to ensure long-term sustainability of all these species,
taking into consideration the interrelationships among species in the ecosystem. Article
VI elaborates on these requirements by requiring parties to develop and implement mea-
sures, again within the framework of IATTC, to ensure the long-term sustainability of
living marine resources associated with the purse seine fishery and, specifically, to de-
velop and implement a program for assessing, monitoring, and minimizing bycatch of
juvenile tuna and nontarget species; to develop and require the use of selective, environ-
mentally safe, and cost-effective fishing gear and techniques, to the maximum extent
practicable; to require vessels to release alive incidentally caught sea turtles and other
threatened or endangered species, to the maximum extent practicable; and to request
IATTC to initiate investigations to assess whether the fishing capacity of vessels target-
ing tuna poses a threat to the sustainability of the stocks. It is particularly noteworthy,
from these provisions, that the agreement requires parties not only to take measures to
reduce incidental dolphin mortality, but also to take measures to protect other species in
the ecosystem, including juvenile tuna and sea turtles.

The central provision of the 1998 agreement is Article V, which provides for the
continuation, in an extended form, of the IDCP. The agreement essentially continues
where the 1992 La Jolla Agreement left off, setting a basic objective of limiting total
incidental dolphin mortality in the purse seine tuna fishery to no more than 5,000 indi-
viduals annually (the 1998 agreement does not set progressively reducing mortality tar-
gets) and using the basic approach of allocating dolphin mortality limits (DMLs) to
vessels. The principal difference between the two agreements is that under the new
Agreement annual mortality limits are set for each stock, in contrast to the La Jolla
system, under which a single DML applied to all stocks combined.52 Thus, parties are
now required to establish per-stock per-year dolphin mortality caps with the objective of
achieving a limit of 0.1% of the minimum estimated abundance of stocks (Nmin) from
the year 2001 onwards.53 In the interim period, parties are required to establish limits
of between 0.1% and 0.2%, which, in any event, must not exceed a total of 5,000
dolphins a year,54 and to conduct a scientific review and assessment towards the 2001
objective and to consider recommendations as appropriate.55 In recent years, the mortal-
ity rates of all dolphin stocks in the EPO have been within at least the 0.2% target rate
(and most have been within the 0.1% rate), and there is currently little reason to assume
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that mortality targets will not continue to be met in the future. However, in the event
that annual mortality for a particular stock exceeds the permissible limits (i.e., 0.2% of
Nmin prior to 2001 or 0.1% from 2001 onwards), all sets on that stock and on any mixed
schools containing members of that stock shall cease for that year.56 The parties are
required to establish a system, based on real-time observer reporting, to ensure the
effective implementation of and compliance with the dolphin mortality cap.57

As with the 1992 agreement, the principal method by which dolphin mortality is to
be regulated is through the annual distribution of DMLs among the parties.58 The 1998
agreement sets out in detail the procedures for this distribution, although this is largely
based on the procedures established under the original IDCP. In brief, the DMLs are
calculated on the basis of the number of vessels under the jurisdiction of each party
requesting DMLs. A list of vessels eligible to receive a DML, based on national lists
supplied by the parties of vessels over 400 short tons that have requested a DML for the
following year, is drawn up by the International Review Panel (IRP).59 A vessel will
only qualify for inclusion on the IRP list if (a) it is in possession of all of the dolphin
safety gear and equipment required in Annex VIII; (b) the captain and crew of the
vessel have received approved training in dolphin release and rescue techniques; and (c)
the captain is considered qualified due to his or her prior record of performance.60 On
the other hand, a vessel will not be eligible for a DML if it has been determined by the
parties to have engaged in a pattern of violations that diminishes the effectiveness of the
IDCP,61 if it is operating under the jurisdiction of a state that prohibits fishing for dol-
phin-associated tuna (or of a party that intends to give permits to vessels from such
states),62 or if it has lost its DML on two previous occasions through nonutilization.63

Table 2
Estimates of population abundance, incidental mortality, and relative mortality in 1996

                  Relative mortality (%)

Population Incidental 95% confidence
Stock abundance mortality Estimate interval

Offshore spotted dolphin
Northeastern 730,900 818 0.11 (0.085, 0.140)
Western-southern 1,298,400 545 0.04 (0.033, 0.059)

Spinner dolphin
Eastern 631,800 450 0.07 (0.044, 0.108)
Whitebelly 1,019,300 447 0.04 (0.028, 0.058)

Common dolphin
Northern 476,300 77 0.02 (0.009, 0.035)
Central 406,100 51 0.01 (0.007, 0.025)
Southern 2,21,900 30 <0.01 (0.001, 0.002)

Other dolphinsa 2,802,300 129 <0.01 (0.004, 0.005)
All 9,576,000 2547 0.03 (0.023, 0.030)

aIncludes the following species and stocks: striped dolphins (Stenella coeruleoalba), bottle-
nose dolphins (Tursiops truncatus), Central American spinner dolphins (Stenella longirostris centro-
americana), and unidentified dolphins.

Source: Wade, P. R. and T. Gerrodette, “Estimates of Cetacean Abundance and Distribution
in the Eastern Tropical Pacific” (1993), 43 Report of the International Whaling Commission 477.
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Once the IRP has determined which vessels are eligible for a DML, the total DML,
as determined under the procedure described above, is distributed among the parties in
proportion to the number of eligible vessels under its jurisdiction.64 This is done by
calculating an average DML based on 98% (or such other unreserved portion as the
parties may determine) of the total dolphin mortality of the fishery.65 The remaining
portion (2%, or otherwise) is reserved either for vessels that do not normally fish for
tuna in the agreement area but that may, from time to time, desire to participate in the
agreement area on a limited basis66 and for accidental mortalities caused by vessels that
do not have DMLs.67

The 1998 agreement requires parties to manage their DMLs in a responsible man-
ner. In particular, parties cannot allocate to their qualified vessels a greater number of
DMLs than has been allocated to them under the agreement, and no initial assignment
of DMLs to individual vessels may exceed the average DML unless its performance in
reducing dolphin mortalities, as measured by the IRP over the two previous years, is
better than the average performance of the international fleet as a whole.68 Furthermore,
if the total mortalities of the fleet of a party meet or exceed the total amount of DML
distributed to it, it must implement an immediate cessation of dolphin-associated tuna
fishing for its vessels.69 A similar requirement exists for individual vessels, which must
also immediately cease all dolphin-associated tuna fishing if they meet or exceed the
DML allocated to them.70 The 1998 agreement, in contrast to the 1992 version, contains
a punitive element for vessels exceeding their DML, as the amount of excess plus an
additional 50% of that amount will be deducted from DML allocations in subsequent
years unless the IRP recommends otherwise.71

The agreement also provides for the reallocation of DMLs that have either not been
used or have been forfeited during a particular year.72 This procedure has drawn criti-
cism from some environmental groups, who see it as encouraging dolphin mortality. On
the other hand, the recycling of unused DMLs reflects the difficult balance struck in the
IDCP between conservation interests and fishing industry interests and discourages the
misuse of DML allocations. Furthermore, conservation safeguards are built into the real-
locations because an individual vessel would not be entitled to receive an increased
DML if (a) it fished without an observer; (b) it set on dolphins without a DML; (c) it set
on dolphins after reaching its DML; (d) it knowingly set on a banned dolphin stock; (e)
the captain or crew obstructed the observer in the performance of his or her duties; (f) it
made a sanctionable night set; or (g) it used explosives during any phase of a fishing
operation involving dolphins.73 In any case, a vessel may not receive an adjustment of
more than 50% of its original DML unless its performance in successfully reducing
dolphin mortalities, as measured by the IRP, is in the “upper” 60% of the performance
of the international fleet as a whole.74

In addition to the DML system, the 1998 agreement greatly expands other elements
of the IDCP, some of which result from measures adopted, or experience gained, under
the original program, while others are entirely new elements. The measures include the
establishment of a system that provides incentives to vessel captains to continue to re-
duce incidental dolphin mortality, with the goal of eliminating mortality;75 the establish-
ment and implementation of a system for the tracking and verification of tuna harvested
with and without mortality or serious injury of dolphins;76 the exchange of scientific
research data collected by the parties pursuant to the agreement on a full and timely
basis;77 and the conduct of research for the purpose of seeking ecologically sound means
of capturing large yellowfin tuna not in association with dolphins.78 Furthermore, all
vessels that operate in the agreement area are subject to certain operational requirements
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relating to the use of fishing gear and techniques designed, inter alia, to minimize dol-
phin bycatch and facilitate the immediate release of dolphins caught.79 To this end, the
agreement also provides for the establishment, within the framework of IATTC, of a
system of technical training and certification for fishing captains and crews on the gear
and its use, as well as of the techniques for the rescue and safety of dolphins, and the
promotion and support, also within the framework of IATTC, of research to improve
gear, equipment, and fishing techniques, including those used in the fishery for tuna
associated with dolphins.80

Parties are under a general obligation to ensure that their vessels comply with the
measures in or adopted under the agreement, but the agreement does not otherwise have
any provisions on enforcement.81 The responsibility for determining whether a violation
has occurred and, if so, for assessing an appropriate penalty thus remains with the flag
state, even though this did not always prove successful under the original program. The
agreement does, however, lay down procedures, continued from the original program,
for a comprehensive observer program, which are important from the point of view of
attaining compliance.82 Under the observer program, observers are required on all fish-
ing trips for vessels over 400 tons, with at least 50% of observers being provided by
IATTC.83 Annex II lays down the duties, responsibilities, and powers of observers and
the duties and responsibilities of captains of fishing vessels, following what may fairly
be described as reasonably standard criteria for the use of observers in international
fisheries programs.

The 1998 agreement sets out procedures for the settlement of disputes related to its
interpretation or application. Given the fact that the old regime was not very stable be-
cause of the difficult relationship and different agendas of the United States, on the one
hand, and the Latin American states and, to a lesser extent, the EC, on the other, an
effective dispute resolution mechanism could be a potentially useful tool. However, the
procedures in the agreement are not particularly helpful, as they only envisage coopera-
tive solutions. Thus, parties are required to cooperate in order to prevent disputes and
may consult with one or more other parties about any dispute in order “to reach a
satisfactory solution . . . as quickly as possible.”84 If, however, a dispute is not settled
through such consultation within a reasonable period, the only further obligation is that
the parties in question consult among themselves as soon as possible in order to settle
the dispute through any peaceful means they may decide upon in accordance with inter-
national law.85

It can, perhaps, be regarded as unfortunate that the 1998 agreement does not estab-
lish a system for the compulsory settlement of disputes, particularly as such systems (at
least as regards disputes relating to high seas fishing) are contained and envisaged in the
1982 UN Law of the Sea Convention86 and the 1995 UN Fish Stocks Agreement,87 both
of which are mentioned in the preamble to the agreement. It is nevertheless possible that
those mechanisms may apply to disputes arising under the 1998 agreement, at least as
between parties,88 as they both require the compulsory settlement of disputes concerning
high seas fishing.

Taking the Law of the Sea Convention first: It provides a mechanism whereby
disputes that cannot be settled by peaceful means chosen by the parties may be submit-
ted at the request of any disputant to compulsory procedures.89 As the International
Tribunal for the Law of the Sea has recently demonstrated in the Southern Bluefin Tuna
cases,90 it does not necessarily matter that the particular dispute does not concern the
Law of the Sea Convention specifically but, rather, concerns another agreement, if a
provision of the Convention is in question. However, the application of the Law of the
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Sea Convention compulsory procedures to disputes arising under the 1998 agreement is
subject to some important limitations. First, disputes relating to coastal state rights, in
particular the sovereign right of the coastal state over the living resources of its exclu-
sive economic zone (EEZ), are excluded from the compulsory dispute settlement mecha-
nisms.91 Thus, any disputes relating to fishing in the EEZs of coastal states would be
excluded. This could be a potentially significant limitation given that much of the catch
of yellowfin tuna is taken in such zones,92 although given that a complete fishing trip
may involve fishing in both zones, even if the catch is ultimately taken from an area
within national jurisdiction, the Law of the Sea Convention’s provisions may still apply.
A more difficult limitation, however, is that although the Convention does lay down a
requirement to take into account the effects of fishing on the high seas on species asso-
ciated with the harvested species,93 it does not lay down detailed provisions in relation
to incidental mortality which could be used as a basis for a claim by a state and, in any
case, only requires parties to take measures with a view to maintaining or restoring
populations of the associated species above levels at which their reproduction may be-
come seriously threatened.94 As has been noted, this is no longer an issue as regards
dolphins in the yellowfin fisheries.

As regards the Fish Stocks Agreement, slightly more detailed provisions on inciden-
tal mortality are set out, which could provide a better basis for a claim. Thus, the 1995
agreement, inter alia, expressly requires parties to adopt measures for species belonging
to the same ecosystem or dependent on or associated with the target fish stocks, to
minimize, inter alia, catch of nontarget species, both fish and nonfish species, and to
minimize impacts on associated or dependent species, in particular endangered species,
through measures including, to the extent practicable, the development and use of selec-
tive, environmentally safe, and cost-effective fishing gear and techniques and to protect
biodiversity in the marine environment.95 Under the 1995 agreement, disputes are to be
settled in accordance with the provisions of the Law of the Sea Convention, which
apply also, mutatis mutandis, to disputes under the former, whether or not the disputing
parties are also parties to the Law of the Sea Convention.96 The Fish Stocks Agreement
also provides a second possibility, however, as, inter alia, it applies the Convention
provisions to any dispute between parties concerning the interpretation or application of
a regional fisheries agreement relating to highly migratory fish stocks to which they
are parties.97 A potential problem with the Fish Stocks Agreement, however, is that it
applies only to straddling and highly migratory fish stocks. If the 1998 agreement is to
be regarded as an agreement for the protection of dolphins, then it could be argued that
it falls outside the scope of the Fish Stocks agreement. However, it is submitted that the
1998 agreement does fall within the Fish Stocks Agreement, and that the latter’s dispute
settlement provisions will apply as between parties to it when it enters into force.98 This
is because (1) although called the Agreement on the International Dolphin Conservation
Program, it is essentially an agreement regulating the tuna fishing industry and, a for-
tiori, some provisions, such as those on the conservation of juvenile tuna, relate specifi-
cally to tuna; and (2) the general principles of conservation in the 1995 agreement,
outlined above, clearly encompass aspects dealt with in the 1998 agreement.

The institutional arrangements for the implementation of the 1998 agreement are
essentially based on those established by the La Jolla Agreement, although the 1998
agreement puts these arrangements on a more formal footing. The main decision-mak-
ing body is the Meeting of the Parties, but implementation is also to be achieved through
a Scientific Advisory Board and National Scientific Advisory Councils and an IRP. All
of these bodies are supported by IATTC, which is expressly designed to have an inte-
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gral role in coordinating the implementation of the agreement, including the provision
of secretariat functions.99

The main functions of the Meetings of the Parties, which are to be held at least
once a year, preferably in conjunction with an IATTC meeting,100 are to consider mat-
ters pertaining to the implementation of the 1998 agreement and to make all decisions
relevant thereto.101 All decisions taken by the Meeting of the Parties are to be by con-
sensus.102 Provision is made for the participation in the meetings of observers, including
nongovernmental organizations with recognized experience in matters pertaining to the
agreement.103 The participation of observers in the Meetings of the Parties and other
organs of the program is consistent with a general obligation under the agreement to
promote transparency in its implementation.104

The Scientific Advisory Board, which is composed of technical experts, appointed
subject to the approval of the parties, is to meet at least once a year with the objective
of assisting IATTC in matters regarding research into modifying current purse seine
technology to make it less likely to cause dolphin mortality and seeking alternative
means of capturing large yellowfin tuna.105 To this end, the Scientific Board is to review
plans, proposals, and research programs of the IATTC; to provide advice to the IATTC
concerning the design, facilitation, and guidance of relevant research; and to assist the
IATTC in locating sources of funding to conduct such research. Scientific work is also
to be carried out at the national level, through the National Scientific Advisory Councils
which are, inter alia, to advise and recommend to their governments measures and
actions that should be undertaken to conserve and manage stocks of living marine
resources in the agreement area, to make proposals regarding research needs, and to
conduct scientific reviews and assessments regarding progress towards the 2001 mortal-
ity rate target.106 The parties are to ensure that the councils cooperate through regular
and timely meetings to take place at least once a year in conjunction with an ordinary
Meeting of the Parties.107

The work of the Scientific Advisory Board under the original arrangement, in con-
junction with the IATTC and national scientific agencies, produced some effective re-
sults particularly as regards promoting a better understanding of the problems of tuna
fishing methods and the factors that cause dolphin mortality.108 However, little progress
has been made in relation to developing alternative fishing methods or gear, which is
one of the primary mandates of the board. These alternative methods, such as log or
school fishing, have not proved to be economically viable and tend to result in bycatch
of many other species and juvenile tuna.109 The board has nevertheless played an im-
portant role in the development of new initiatives to improve fishing technology and
techniques, training, and decision making, and its continued operation is an important
feature of the 1998 agreement. It is likely, however, that under the new agreement—
with dolphin mortality already significantly reduced and under control—the focus of the
Scientific Advisory Board will shift somewhat towards related issues, such as the mini-
mization of the incidental capture of other species, such as billfishes, sharks, rays, mahi-
mahi, and undersized tuna.110

The IRP is also continued from the 1992 La Jolla Agreement with essentially the
same functions.111 Thus, the IRP is, inter alia, to compile annual lists of the vessels that
qualify for DMLs; to analyze reports submitted to it regarding all tuna-fishing trips
made by vessels covered by the agreement; to identify possible infractions; to recom-
mend to the Meeting of the Parties pertinent measures for achieving the objectives of
the agreement, in particular those related to the use of gear, equipment, and fishing
techniques, as well as the adoption of appropriate incentives for captains and crews to
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meet the objectives of the agreement; to recommend to the parties ways to progressively
reduce incidental dolphin mortality; and to perform other functions as assigned by the
Meeting of the Parties.112 The composition of the IRP under the 1998 agreement is
slightly different, being composed of representatives of all the parties as well as a lim-
ited number of nongovernmental members, being representatives from environmental
organizations and from the tuna industry, elected by the parties.113 In addition, any IATTC
member or signatory to the agreement can be represented by an observer.114 Decisions
of the IRP are generally adopted by consensus at the IRP meetings,115 although there is a
procedure in “cases of urgency” for decisions to be taken by correspondence through a
vote of the governmental members.116 In its eight years of operation, the IRP is credited
with benefiting all participants, in particular in terms of increased openness and promot-
ing improved cooperation.117

Comments

It is likely that, in the short term at least, the 1998 agreement will not greatly affect
current levels of dolphin mortality because, first, it does not in many respects, signifi-
cantly alter the operation of the IDCP and, second, it does not set any short-term targets
for the further reduction of annual mortality.118 That this is so should not be surprising,
however, given that from a biological point of view, mortality rates, which are well
below even the most conservative general estimates of dolphin recruitment, are no longer
a real problem.119 Thus, all of the key elements of the 1992 La Jolla Agreement remain
essentially the same in the 1998 agreement, the main differences relate to the introduc-
tion of individual stock DMLs; the introduction of punitive reductions in DML alloca-
tions following infractions and reflecting developments in instruments such as the UN
Fish Stocks Agreement and the FAO Code of Conduct, the introduction of a number of
important general management principles, such as, inter alia, the requirements to apply
the precautionary approach, to minimize bycatch of juvenile tuna and associated species,
and to develop and require the use of selective, environmentally safe, and cost-effective
fishing gear and techniques.120 These latter developments, in particular, widen the scope
of the IDCP to include issues such as the bycatch of species other than dolphins in the
yellowfin fishery and the stress effects that purse seine fishing techniques may have on
dolphins, currently an issue of particular concern for the United States.

It appears that the main significance of the 1998 agreement is the formalization of
the IDCP and the conclusion of a negotiated compromise between participating states,
designed to ensure the long-term sustainability of the IDCP. Prior to the adoption of the
1998 agreement, the operation of the IDCP was being undermined, to a certain extent,
by continued threats from the Latin American states to withdraw, due to objections to
the imposition of U.S. standards and the effective closure of the U.S. market for yellow-
fin tuna. It is clear, therefore, that a key factor in ensuring the desired sustainability is
the reopening of the U.S. market to the fishing states, through both relaxation of the
embargoes and a redefinition of the “dolphin-safe” label. That was, after all, the basic
bargain struck in the Panama Declaration. As was noted above, the means through which
the United States was to make this action possible was the 1997 International Dolphin
Conservation Program Act, which, inter alia, provided for the relaxation of trade embar-
goes and, subject to initial and final findings of the U.S. Secretary of Commerce that the
encirclement of dolphins with purse seines does not have a “significant adverse impact,”
a redefinition of the dolphin-safe standard. Under the 1997 act, dolphin-safe catches
would be identified by each individual set of the purse seine net and not for an entire
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fishing trip as under the old standard. Thus, tuna would be labelled dolphin-safe if
it was caught without any dolphin mortality in any particular set. Under the previous
standards, all tuna caught using dolphin-associated methods, regardless of whether any
dolphins were killed or not, would not be given a dolphin-safe label.

In 1999, following the entry into force of the agreement, the key provisions of the
International Dolphin Conservation Program Act became effective and the United States
began making preparations for the relaxation of trade embargoes and the redefinition of
the dolphin-safe label. The research on the effects of dolphin-associated fishing was
carried out and, on April 29, 1999, the National Marine Fisheries Service (NMFS) was
able to deliver the results of the initial finding. According to the NMFS, although the
rate of recovery of dolphins was slower than expected, there was insufficient evidence
that chase and encirclement in the tuna purse seine fishery was having a “significant
adverse impact” on depleted dolphin stocks in the EPO.121 Based on this initial finding,
the dolphin-safe label was, as envisaged by the participants in the IDCP, redefined, with
effect from February 2, 2000.122 However, in a recent case brought against the U.S.
Department of Commerce, the North Californian District Court blocked the changes to
the dolphin-safe label under the 1997 act.123 According to the District Court, the NMFS
had failed to assess whether the proposed labelling change would cause harm to dolphin
populations, as required by the act, because it had failed, first, to obtain and consider
preliminary data from congressionally mandated stress research projects and, second, to
apply the proper legal standard to the scientific information available.124 The decision of
the Secretary of Commerce, therefore, contradicted the “manifest intent” of Congress
that the dolphin-safe label should remain in force and not be changed immediately so
that research from stress studies could be used to inform an initial finding as to whether
the deployment of purse seine nets was having a significant adverse impact on depleted
dolphin stocks.125

In finding as it did, the district court rejected the defendants’ arguments that the
Secretary of Commerce’s action should be sustained so as not to impede the new ap-
proach of Congress since the Panama Declaration, namely, to seek the removal of trade
embargoes and the redefinition of the dolphin-safe standard.126 In one respect, this deci-
sion is regrettable, particularly since the decision is, in the long term, subject to a final
finding of the Secretary of Commerce, to be delivered by December 31, 2002 at the
latest, based on completed research.127 In the short term, at least, the decision represents
a spanner in the works for the progress of the IDCP.128 A major component of the
bargain struck in the Panama Declaration remains unfulfilled, with the result that the
threats to stability that repeatedly dogged the IDCP prior to the 1998 agreement are
likely to continue. The decision has already been fiercely criticized by Mexico, which
has stated its intention to contest the ruling.129

It should be pointed out, however, that the district court ruling does not affect the
lifting of embargoes on tuna caught using purse seines. Providing that states are party to
the 1998 agreement, implement its provisions properly, and are able to satisfy the other
elements required by the United States (that it has implemented a regulatory program
governing the incidental taking of marine mammals that is comparable to that of the
United States, etc.), then the embargoes will be lifted. However, the number of embar-
goed nations has increased considerably this year, despite the participation of many of
them in the IDCP. Thus, Bolivia, El Salvador, Guatemala, Honduras, and Nicaragua
have recently been added to the list of embargoed nations, along with Belize, Colombia,
Panama, Vanuatu, and Venezuela, which have been under primary embargoes for some
time.130 So far only one state, Mexico, has successfully applied for the removal of a
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primary embargo against its yellowfin tuna and tuna products.131 The removal of the
embargo became effective on April 12, 2000, although it is subject to review in March
2001. The practical effect of the lifting of the embargo, however, is of course consider-
ably diminished by the maintenance of the old dolphin-safe standard. Intermediary
embargoes against Costa Rica, Italy, and Japan, which were introduced in 1992, were
removed in August 2000 on the ground that there was insufficient evidence that these
states were importing yellowfin tuna products from nations subject to a primary em-
bargo.132

As a result of these developments in the United States, there have been bad results
in the implementation of the 1998 agreement. On the one hand, although slower than
hoped for, participation in the agreement by the states concerned is adequate: most of
the signatories to the Panama Declaration have become parties to the 1998 agreement
or have agreed to apply it provisionally, pending completion of internal ratification
procedures. The lack of full participation does not appear to have been a significant
impediment to the implementation of the IDCP, through IATTC and the institutional
mechanisms of the 1998 agreement itself. On the other hand, the inability of the United
States to implement changes to its rules on the marketing of dolphin-safe tuna means
that an important component of the Panama bargain remains unfulfilled, a situation that
may complicate negotiations within the IDCP and hinder the achievement of full partici-
pation by concerned Latin American states. Nevertheless, the IDCP continues to be a
worthy and effective initiative, which should continue to keep dolphin mortality at low
levels in the future. Although it is currently experiencing a few “teething” problems, the
parties remain committed to the general objective of progressively reducing incidental
dolphin mortalities to levels approaching zero, even if they cannot always agree on the
manner by which this is to be achieved.
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