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Fisheries Subsidies and the World Trade Organisation Subsidies
Agreement: The EU’s Achilles Heel or the Triumph of Regulatory
Policy Integration?

Zen Makuch”

The objectives of this paper are threefold in nature. At a thematic level, it seeks to illuminate the
inter-relationship of international subsidies regulation with development assistance policy and
sustainable resource management. This is attempted by reference to a detailed analysis of the WTO
Agreement on Subsidies and Countervailing Measures and other applicable international and
European Community law and policy pertaining to European Union — African, Caribbean and Pacific
country agreements. Thereafter, it attempts a detailed categorisation and analysis of the complex,
fragmented range of subsidies that appear in the fisheries sector. Finally, it offers some concluding
thoughts on the necessity and importance of EU leadership in relation to the development of
subsidies law disciplines, which can support development policy goals in a manner consistent with
sustainable fisheries management practice. Underlying the analysis is the central premise that, if the
EU is to succeed in its ambitious development policy agenda, then it must show the same political
courage and policy ingenuity that has made it a world leader in the international law of
environmental protection and resource management, by intensifying efforts to discipline subsidies
regulation and policy at the EU and international levels.

Keywords fisheries trade, subsidies, financial assistance, responsible fisheries, EC, WTO, ACP
Introduction®

The European Union (EU) has approached a critical juncture with respect to its position in
international society vis-a-vis the promotion of an integrated regulatory and policy strategy

“ Reader-in-Law, Director of IC Legal, Imperial College, London. Address for correspondence: Centre for Environmental
Policy, Imperial College, London, United Kingdom (z.makuch@imperial.ac.uk). The author was privileged to participate in,
and has been influenced by, the work of an excellent group of experts who set out to provide, in the lead up to the 2002
World Summit on Sustainable Development (WSSD), a fisheries regulation and policy blueprint for the future under the
auspices of the UN-funded World Humanity Action Trust. The analytical results of this work can be found in: P. Manning,
R. Hannesson, D. Fraser, S. Garcia, J. Kurien, Z. Makuch, M. Sissenwine, G. Valdimarsson and M. Williams, “Fishing for
the Future”, in Governance for a Sustainable Future, World Humanity Action Trust, 2000. The report is reproduced online
at: <www.earthsummit2002.org/es/issues/Governance/ whatgov2.pdf>.

! As well as M. Milazzo’s groundbreaking study on fisheries subsidies — M. Milazzo, “Subsidies in
World Fisheries: A Re-examination”, World Bank Technical Paper No. 406 (Washington: World
Bank, 1998) — see also G. Porter, Fisheries Subsidies, Overfishing and Trade (Geneva: UNEP,
1998); OECD, Review of Fisheries in OECD Countries (Paris; OECD, 1996); B. Chaytor, “The
Challenge of Fisheries Subsidies”, Review of European Community and International
Environmental Law, Vol. 8, Issue 3 (1999); D. Schorr, “Towards Rational Disciplines on Subsidies
towards the Fisheries Sector: A Call for New International Rules and Mechanisms”, WWF
Discussion Paper (Gland: WWF, 1998). Also of interest in the context of sustainable fisheries
management practice, developing country fisheries policy and fish subsidies topics are: D.
Freestone and Z. Makuch, “The New International Environmental Law of Fisheries”, Yearbook of
International Environmental Law, Vol. 7 (1998); G. Porter, Euro-African Fishing Agreements:
Subsidising Overfishing in African Waters (Washington: WWF, 1997); and R. Steenblik, Previous
Multilateral Efforts to Discipline Subsidies to Natural Resource Based Industries (Paris: OECD,
1998).
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towards disciplining subsidies in a development policy and sustainable fisheries management
context. As the EU is a major provider of fish subsidies, both through the internal Common
Fisheries Policy (CFP) and through its bilateral agreements with developing countries, the EU
is in an ideal position to advance international fish subsidies law and policy. This is a
particularly compelling period in the evolution of the debate because, in accordance with its
World Trade Organisation (WTO) obligations, the EU has now been forced to phase out the
system of trade preferences for fish products (amounting to €100 million) that developing
countries have enjoyed under the Lomé Conventions.? Furthermore, subsidies regulation is on
the edge of a watershed in the context of discussions at the WTO Negotiating Group on
Rules.? It is a forum in which the EU has been slow to react thus far and yet there is much at
stake both for the EU and African, Caribbean and Pacific (ACP) States as well as other fishing
nations.

The EU is not the only jurisdiction in which fisheries subsidies have touched upon resource
management effectiveness. In most jurisdictions, increasing human knowledge of fisheries and
technological efficiency have led to the progressive depletion of fisheries resources. Thus, the
rhetorical question arises as to whether governance issues have kept pace with fishing effort
and efficiency. Equally, there is a query as to whether incentivising fishing effort through
subsidies exacerbates exploitation of dwindling fisheries resources.* Though the intuitive
answer might be yes, it is indeed possible that fishing effort will continue unabated without
subsidies as our collective appetite for fish continues to grow.® What these observations tell us
is that at least some if not most types of subsidies are, perhaps, a waste of taxpayers’ hard-
earned income.

When the proposition is added that, taken in aggregate, yields of fish are unlikely to rise given
the maximum sustainable yield of fisheries resources, the place of subsidies in fisheries policy
becomes even more confounding. Perhaps more detailed discussion and debate about the place
of subsidies in the fisheries sector is required. However, before such a debate can occur,
certain detailed baseline analyses need to be undertaken in order to determine how fisheries
subsidies are currently regulated. As the world’s dominant international economic institution,
it is right to begin by examining World Trade Organisation rules on subsidies. The WTO is the
source not only of the Agreement on Subsidies and Countervailing Measures (Subsidies

2 For 25 years, the Lomé system provided the framework for development cooperation between the
EU and developing countries in Africa, the Caribbean and the Pacific. In total there have been four
Lomé Conventions, the first one having been adopted in 1975. The Lomé system has now been
replaced by a new agreement — the Cotonou Agreement — discussed below.

® Among other things, the WTO Negotiating Group on Rules is the forum that is responsible for the
clarification and improvement of WTO legal disciplines on fisheries subsidies. For the past two and
a half years, WTO Members have been submitting various communications on this subject to the
Negotiating Group on Rules for further deliberations among WTO Members.

* Evidence from the “yes” camp can be found in: G.P. Sampson and W.B. Chambers (eds), Trade
and Environment and the Millennium (Tokyo: United Nations University Press, 1999). Evidence in
support of the “no”, or at least “agnostic” camp, can be found in OECD, Government Financial
Transfers and Resource Sustainability (Paris: OECD, 2000).

® Furthermore, curbing such subsidies is generally an unpopular move in political terms owing to
the organisational strength of the fisheries sector, its longevity and political influence in fisheries
law and policymaking processes vis-a-vis the NGO community. This is particularly the case in
nations where fishing forms part of national cultural heritage and is seen as a basic natural right,
which subordinates other public policy aims.

2 (2005) 0 IFLPR 1-32
© OceanLaw & contributors 2005
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Agreement)® but also its potential reform. It is the author’s modest hope that this paper will
advance discussions in this regard.’

This paper provides an overview of the regulatory and related public policy dimensions of
different forms of subsidies in the fisheries sector. It offers the regulatory and policy context in
which the effects on coastal developing countries of subsidies in.. countries with DWF (distant
water fishing) fleets can be reviewed. Analogously, it is the framework in which the different
subsidies provided by the governments of coastal developing countries themselves can also be
reviewed. To indicate the importance of this issue in an EU-ACP context, it should be recalled
that there are currently more than 20 bilateral agreements in place between the EU and other
countries with the great majority of these involving developing or least-developed States
(using WTO parlance). These agreements, according to a 1999 estimate, account for some
41,000 jobs per annum.? It is a central contention that if these agreements are to be successful
then subsidies which contribute to overcapacity or overfishing must be phased out. Moreover,
the commercial aspects of the agreements should be integrated in a supportive manner with
overseas development assistance policy and sustainable fisheries management practice.
Therefore, subsidies that detract from overseas development assistance or sustainable fisheries
management practice should be phased out in the interest of policy coherence. Article 27 of
the WTO Subsidies Agreement should be interpreted accordingly as it applies to developing
and least-developed countries.

Noting that current WTO legal disciplines are unclear as to the relationship between fisheries
subsidies, overseas development policy and sustainable fisheries management recourse to
WTO dispute settlement should not be seen as the best solution for establishing greater policy
coherence in relation to trade rules. Moreover, trade litigation can have political and economic
consequences for weaker WTO Members. Therefore, diplomatic WTO Member negotiations
towards the development of an “agreed interpretation” of the Subsidies Agreement’s
application to fish subsidies may well be a key solution to be advanced under the auspices of
the WTO Committee system.

In terms of structure, the next section analyses applicable law, with particular emphasis on the
WTO Subsidies Agreement. After a discussion of emerging policy measures it offers a
detailed categorisation and analysis of subsidy types that can appear in EU-ACP bilateral
agreements and in other jurisdictions. It then offers some concluding remarks.

® Reproduced at: <www.wto.org/english/tratop_e/scm_e/scm_e.htm>.

" The World Trade Organisation is the institutional body that administers the WTO Agreement and
uses its good offices to advance the further development of the world trading system. It does so
through its Committee system and by facilitating further rounds of trade negotiations such as the
current Doha Round. The WTO replaced the GATT in 1994 but still takes account of legal
disciplines that evolved in the GATT system (since 1947) to the extent that they are not
inconsistent with WTO rules. In addition to the work conducted on fisheries subsidies in the
Negotiating Group on Rules, fish subsidies have been and continue to be on the WTO — Committee
on Trade and Environment (CTE) Agenda. See, for example, “Item 6 — Effects of Trade Measures
on Market Access” as reported in the Trade and Environment Bulletin, PRESS/TE/034, 31 October
2000.

8 See Institut Francais de Recherches pour I’Exploitation de la Mer (IFREMER), Centre for the Economics
and Management of Aquatic Resources (CEMARE) and Centre pour des Etudes de Projets (CEP), Evaluation
of Fishing Agreements Concluded by the European Community (Brussels: European Commission, 1999). It
should be observed, however, that the principal contributor to employment in this estimate was the agreement
with Morocco, which has now expired.

(2005) 0 IFLPR 1-32 3
© OceanLaw & contributors 2005



International Fisheries Law and Policy Review

The WTO Subsidies Agreement

In order to understand the wider regulatory and policy dimensions of fisheries subsidies it is
appropriate to place them in the right framework. This framework is primarily the WTO
Agreement on Subsidies and Countervailing Measures (Subsidies Agreement). The Subsidies
Agreement is meant to regulate efforts to discipline subsidies in international, national and
sub-national jurisdictions and supersedes and improves upon the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII, which was introduced into the GATT/WTO
system as a result of the Tokyo Round of negotiations.’

By way of improvement, the Subsidies Agreement provides a definition of subsidy*® — defined
as a financial contribution involving: a direct transfer of funds or liabilities; foregone
government revenue; government goods or services; or capital payments through a private or
public body. The Agreement also adds the notion of a “specific subsidy”, identified as a
subsidy which is available only to an enterprise or industry, or group of enterprises or
industries, within the jurisdiction of the government entity granting the subsidy.'* Only
specific subsidies are to be disciplined under the Subsidies Agreement which is why those that
support the application of the Subsidies Agreement to fish subsidies must argue that they are
specific to the fishing industry or enterprise or group of enterprises (referred to in Article 2.1
of the Subsidies Agreement as “certain enterprises”).® In the case of United States —
Definition of Industry Concerning Wine and Grape Products and in the 1979 Agreement on
Interpretation and Application of Articles VI, XI and XXIII of the General Agreement
“(domestic) industry” was defined as the domestic producers as a whole of (like) products or
those of them whose collective output constitutes a major proportion of the total domestic
production of the subsidised products.* Though case law has not yet illuminated this
definition, it no doubt will in the future, as the failure to establish whether a specific subsidy
exists will potentially end in a case under the Subsidies Agreement.

The Subsidies Agreement provides for three main types of subsidies. First, it identifies
prohibited subsidies as follows: those contingent in law or in fact, whether solely or as one of
several other conditions, upon export performance and those contingent, whether solely or as
one of several other conditions, upon the use of domestic rather than imported goods.**
According to WTO Dispute Settlement Body™ rules, with time being of the essence, if a
subsidy is found to be prohibited it must be immediately withdrawn. The failure to withdraw
the impugned subsidy within a prescribed time period allows for countervailing measures to be
applied by the country that is adversely affected by the prohibited subsidy. There are relatively

® See Article VI and XVI of the General Agreement on Tariffs and Trade 1947 (GATT) and the
1979 Subsidies Code of the Tokyo Round of international trade negotiations.

19 Article 1 of the Subsidies Agreement.

1 1bid., Article 2.

2 1hid., Article 2.1.

3 United States — Definition of Industry Concerning Wine and Grape Products (SCM/71) and in
the 1979 Agreement on Interpretation and Application of Articles VI, XI and XXIII of the General
Agreement (15S/24, 27; 26S/171, 175; 26S/56, 65).

1 Article 3 of the Subsidies Agreement.

15 See Article 4 of the Subsidies Agreement (in general) and, specifically, Articles 4.3 to 4.7.
Article 4 explains the remedies and procedural considerations that apply in the context of
prohibited subsidies. These provisions are to be situated in the rules and procedures of the WTO
Dispute Settlement Body pursuant to the WTO Dispute Settlement Understanding.

4 (2005) 0 IFLPR 1-32
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few strictly prohibited subsidies in the fisheries sector because prohibited subsidies are
directed either at export performance or the use of domestic rather than imported goods.*® On
the matter of prohibitions, if one was pursuing a more environmental or fisheries conservation
stance then it may be worthwhile to extend said prohibitions to include subsidies that promote
overcapacity and overfishing.

The second type of subsidy is an actionable subsidy. The Subsidies Agreement states that no
Member (of the WTO) should cause an adverse effect on another Member through the use of a
subsidy (e.g., nullification and impairment of GATT/WTO benefits, injury to industry) or
serious prejudice to the interests of another country.’” The benefits that can potentially be
nullified or impaired are those which accrue to WTO Members as a result of tariff or other
concessions or rights negotiated in previous trade rounds. For example, “free trade” in a
product would suggest that a subsidy favouring domestic versus foreign producers nullifies the
benefits available to non-domestic WTO Members by creating a non-level playing field in the
domestic market for a good. “Injury to industry” could be expressed as a weakening of market
share. “Serious prejudice” (Article 6) exists when more than 5% of the total ad valorem of a
product is subsidised, with the burden of proof being on the country invoking the subsidy."®
The 5% threshold is particularly important because many subsidies actually exceed it and are
hence subject to legal challenge if the right Subsidies Agreement conditions can be met.”
Serious prejudice may also exist when subsidies are granted by a WTO Member to cover
operating losses sustained by the fishing industry or an enterprise within the industry (unless
the subsidy to the individual enterprise is non-recurring and provides for the development of
long-term solutions and to avoid acute social problems).?’ However, the serious prejudice test
(discussed below) would appear to be a cumbersome one. Moreover, Article 6(1) would have
to be revived for said subsidies as it has now been suspended. The status of actionable
subsidies is subject to a Dispute Settlement Body ruling. Where adverse effects are
determizqed, then the subsidising country may either remove the subsidy or the adverse
effects.

The third subsidy category concerns non-actionable subsidies under Article 8, which have
since lapsed.”? These subsidies are either non-specific subsidies, or specific subsidies that
provide assistance to competitive development activity, industrial research or assistance for
adapting existing facilities to environmental (e.g., may include resource conservation or
management) standards imposed by law. Under Article 8, if another country believes that an
otherwise non-actionable subsidy results in serious adverse effects to an industry, it may seek
a ruling or recommendation on the non-actionable subsidy. Interestingly, fisheries
conservation oriented subsidies (e.g., for research and development, sustainable management
practices, fisheries surveillance, institutional supports, seminars/training, fishing community
supports and quality control measures) would not likely qualify for subsidies relief as they

16 See, for example, Article 3.1(a-b) and Annex | of the Subsidies Agreement, which provides an
illustrative list of twelve export performance-related subsidies.

7 Ibid., Article 5.

'8 Ibid., Article 6. Article 6(1)(a) expired in January 2001.

19'See Porter, supra n. 1; and OECD, Review of Fisheries in OECD Countries (Paris: OECD, 1996)
at 66.

2 Article 6.1 of the Subsidies Agreement.

*! Ibid., Article 5.

22 bid., Article 8. Such subsidies have lapsed but it is entirely possible that they will be revived in
some form as the dialogue and debate develops over disciplining specific fish subsidies.

(2005) 0 IFLPR 1-32 5
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might be applied in disadvantaged regions of a WTO Member because, if Article 8.2(b)(i)
were re-instated, such subsidies could only be applied if they are “non-specific subsidies”
within the meaning of Article 2 of the Subsidies Agreement.®

Further to this point, these types of subsidy support continue to exist in current EU-ACP
States fisheries agreements despite the EU commitment to a “fisheries partnership” approach.
To take one example, the current bilateral Agreement with the Government of Angola
provides for scientific and technical programmes, quality control programmes, small-scale
fishing community supports, fisheries surveillance, institutional support for fisheries and
environment and school and training programmes amounting to €4,975,000. To provide
another example, in addition to providing fishing access subsidies to the EU fleet to the tune of
at least €11,100,000 over five years,?® in the bilateral Agreement with the Republic of Guinea,
£€800,000 is dedicated to the purchase of surveillance vessels?® and Article 3 of the Agreement
states that a portion of the overall financial compensation (€17,000,000 to €19,975,000) shall
be devoted to the sustainable management of Guinean fish stocks though these mechanisms
are not specified.”” The subsidies identified in this bilateral Agreement would appear to fall
under the latter two categories (i.e., actionable and non-actionable subsidies) of the three
categories which feature in the Subsidies Agreement. If a WTO Member provided category
three subsidy measures domestically then they would not fall within the Article 8 non-
actionable subsidies category. For WTO Members that are developing and least-developed
countries, assuming that they wished to maintain such subsidies (perhaps in a more modest
format), little relief would appear to be in sight by reference to the special and differential
treatment of developing country Members provisions contained in Article 27 of the Subsidies
Agreement.

Finally, in the context of this type of subsidy, mention should be made of the Article 8(2)(c)
environmental subsidy provisions which include in this category subsidies for adaptation to
new environmental requirements that create greater constraints and financial burdens on firms.
These subsidies, however, would appear to be designed for pollution control matters rather
than sustainable fisheries management measures. Though Article 8(2)(c) does refer to
adaptation to “new production processes”, interpretation of this term would have to be
considerably broad if it were to include changes in fisheries management practices or fishing
techniques.

The Agreement provides detailed rules on countervailing measures as they apply to subsidised
imported goods.”® Investigations by national authorities, rules of evidence, subsidy
calculations, determinations of injury considerations, affected sectors and de minimis rules are
all set out. In general, investigations are to be completed within one year and countervailing
measures are restricted to a life of five years.

2% See Articles 8(2)(b) and Article 2 of the Subsidies Agreement.

# The Angola Bilateral Agreement has a total value of €31,000,000 and covers fishing
opportunities for shrimp, demersal fishing, seiners, longliners, and experimental pelagic fishing.

% See Articles 2 and 8 of the Protocol defining for the period 1 January 2004 to 31 December 2008
the fishing opportunities and financial contribution provided for in the Agreement between the
European Economic Community and the Republic of Guinea on fishing off the coast of Guinea,
[2004] OJEC L 99/12.

**Ibid., Article 4.

*" 1bid., Article 3

%8 See Articles 10-23 of the Agreement.

6 (2005) 0 IFLPR 1-32
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Out of recognition for the role of economic development programs in developing countries
and least developed countries, those countries with a per capita GNP of less than $1,000 are
exempted from disciplines on prohibited export subsidies and have a time limited exemption
from other prohibited subsidies. Countervailing investigations of developing country products
must also be terminated if the overall level of subsidy does not exceed 2-3% of the amount of
the product.?® The same exemption applies if the amount of the subsidised imports is less than
4% of the total imports of like products in the importing country.*® All of these rules apply to
the fisheries sector.

The Subsidies Agreement is based on the premise that subsidies are not illegal unless they
cause trade distortions. Export subsidies provide an example of a trade distortion that is
actionable. It should be noted that, at present, there has been general acceptance among the
most developed economies not to challenge one another’s fish subsidies on the basis that each
country maintains WTO inconsistent fish subsidies and that conflict would undermine trade
reciprocity and liberalisation. It cannot be assumed that this status quo will remain for long in
view of the Doha Round of trade negotiations and increasing pressure from stakeholders to
take action on fish subsidies.

If such challenges to fish subsidies were to be made, the effect on developing country and
least-developed economy livelihoods should not be underestimated. Even conflicts between
developed country DWF nations can result in significant collateral damage to developing
countries. Consider a situation that is analogous to the successful United States challenge of
the Lomé Convention concerning preferential treatment for bananas.®* If another DWF nation
were to challenge EU-ACP access agreements as illegal subsidies then the attendant loss of
income to developing countries would be approximately €208 million per year.*> This figure
would likely be considerably enhanced if all similar fishing access agreements worldwide
were included. Consider another example in which developing country social support
subsidies to support fishing communities were removed. The immediate impact on developing
country livelihoods would be fairly obvious.

It is also recognised that there is a linkage between developed country subsidies — which
maintain a developed country fisheries presence — and the use, by the target developing
country government, of related currency to support sustainable livelihoods. These situations
give rise to a double opportunity to remove the benefits of the subsidy through a legal
challenge. One opportunity exists at the access agreement stage and the other at the domestic
policy delivery stage. Neither of these scenarios is yet well understood.

It has been argued that, when compared to other government subsidies, fisheries subsidies are
sufficiently unique and thus deserve their own legal rules under a new WTO Fisheries
Subsidies Agreement.** However, pragmatism dictates that there would be much debate over

% Ibid., Articles 27.10 and 27.11.

% Ipid.

' European Communities — Bananas, Appellate Body Report, WT/DS27/AB/R, 25 September
1997.

¥ See  <www.europa.eu.int/comm/fisheries/doc_et_publ/factsheets/facts/en/pcpd_2.htm>. This
number is derived from adding up the annual value of all existing bilateral agreements.

% See for example, D. Schorr, “Towards Rational Disciplines on Subsidies towards the Fisheries
Sector: A Call for New International Rules and Mechanisms”, WWF Discussion Paper (Gland:
WWEF, 1998) at 164—6. The author of the present article has previously worked with David Schorr
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the substance of such an agreement. As of April 2003, there were deep divisions in the WTO
Negotiating Group on Rules over the way forward.** Though these differences are becoming
less onerous, as a first step, it would appear to be pragmatic to seek an agreed interpretation of
Subsidies Agreement Article 5 Rules on actionable subsidies so that the Agreement could be
tested for its adequacy for disciplining fish subsidies as distortions of trade.

After all, a number of existing fish subsidies discussed in this paper are potentially actionable
under Article 5. Given a willing subsidy challenging Member, Article 5 action should be
fairly straightforward in the sense that proof will be required of the existence of the subsidy
and an adverse effect on the trade interests of another Member. The accompanying challenge,
however, will be in proving adverse effects on production because subsidies have the subtly
different effect of affecting access to the resource rather than production.®® One means of
taking this particular legal nicety on in a positive fashion is to seek an interpretation of
“serious prejudice” pursuant to Articles 5(c) and 6(3) of the Agreement such that, where a
subsidy affects a non-subsidising Members fleets ability to provide imports of fish or fish
products into the subsidising Member’s markets, serious prejudice can be proven.®’

In the alternative, United States representatives at the WTO Negotiating Group on Rules have
suggested that following the expiry of Article 6(1) of the Subsidies Agreement a category of
actionable subsidy could be applied where subsidies exceed a certain value of production. In
that case, the “serious prejudice” threshold will have been satisfied. The United States has also
suggested the use of a rebuttable presumption if certain criteria were met (i.e., showing that the
subsidy was not being used to fish in an overfished fishery or that the fishery was subject to
effective restrictions on overcapacity or overfishing).*® This approach is not unlike that of
Article 6 of the Subsidies Agreement.

If dispute settlement is ineffective in this regard, then there will be a cogent reason for seeking
greater reform measures for fish subsidies in the Doha Round. However, with respect to
dispute settlement as a lone route much patience will be required. First, it cannot be
guaranteed, or even expected, that a challenge will be made, so as to initiate the dispute
settlement processes. Furthermore, even if invoked, dispute settlement processes can often
leave much left unsaid, in legal and policy terms particularly as a body of case law would have
to be developed in order to satisfactorily address the myriad of fish subsidies that might give

in developing the environmental strategy for advancing trade-related environmental measures to be
addressed in a WTO context (the Merck Foundation, Rockefeller Foundation, German Marshall
Fund and Ford Foundation) as part of a joint FIELD/NRDC Project on Trade and Environment in
the Post-Uruguay Round conducted in association with James Cameron, Steve Charnovitz and
Justin Ward.

% «“Fisheries Subsidies: Deep Divisions Persist in the WTO”, Bridges BioRes, Vol. 3, No. 6 (2003).
% D. Schorr, supra n. 33; D. Schorr, “Fisheries Subsidies and the WTO”, in G.P. Sampson and
W.B. Chambers (eds) Trade and Environment and the Millennium (Tokyo: United Nations
University Press, 1999) at 188.

% Communication from Chile, Possible Approaches to Improved Disciplines on Fisheries
Subsidies, TN/RL/W/115 at 1-2; Communication from the USA, Possible Approaches to Improved
Disciplines on Fisheries Subsidies, TN/RL/W/77 at 2.

% See GATT Atrticle XVI which provides such a definition of “serious prejudice”. This reasoning
is apparent in S. Chang, “WTO Disciplines on Fisheries Subsidies: A Historic Step towards
Sustainability”, Journal of International Economic Law 6(4) (2003) at 884-5.

% Communication from the USA, Possible Approaches to Improved Disciplines on Fisheries
Subsidies, TN/RL/W/77 at 2.
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rise to “serious prejudice”. As well, subsidies will likely go unchallenged until new rules are
agreed and come into force. Thus, an “agreed interpretation” approach might usefully support
evolving litigation and its outcomes.

The definition of “subsidy” applied throughout the rest of this paper is not completely
consistent with the WTO Subsidies Agreement definition. It is accepted that subsidies include
financial benefits derived from government (or other public body) action within a territory
which confer an economic benefit on the recipient.*® This subtle distinction reflects the WTO
Agreement test for dispute settlement action, which allows that the nullification or impairment
of a trade benefit can derive from benefits received by a recipient which are not directly based
on a government financial contribution. For example, the failure to collect resource rents can
radically affect the sustainability of a resource at the same time as it confers competitive
advantages to domestic fleets assuming that they are dominant within the fishery. Such
indirect subsidies play an important part in the fisheries sector.

Other applicable international instruments
The International Law of the Sea

The United Nations Convention on the Law of the Sea (UNCLOS), which entered into force in
1994, established an internationally recognised legal framework for fisheries accepted and
applied by the majority of countries. In general, UNCLOS establishes a comprehensive legal
regime for the seas and oceans (including defining the scope of and regimes for territorial seas,
exclusive economic zones, the continental shelf and the high seas), and contains provisions for
the conservation and management of their living and non-living resources, for the protection
and preservation of the marine environment and measures to prevent, reduce and control
marine pollution. It also attempts to provide for the establishment of conservation measures
beyond the 200-mile EEZ for fisheries resources exploited on the high seas, although these
provisions are largely inadequate and have not controlled high seas fishing. Insofar as fishing
is concerned generally, many countries have adopted the principles of this Convention within
national legislation and any discussion on matters affecting fisheries must therefore have
regard to it.

The international community has more recently sought to address high seas fishing through the
United Nations Agreement on Straddling and Highly Migratory Fish Stocks (UN Fish Stocks
Agreement).*® The latter type of stocks range extensively across oceans and are fished in
potentially several EEZs and on the high seas (e.g., many tuna resources), while the former
have a less extensive range but occur both within and beyond a country’s EEZ and may occur
in the EEZ of more than one country. This Agreement is essentially an extension of UNCLOS,
drawing significantly on its prescribed framework. It entered into force on 11 December 2001.

¥ Nullification and impairment arguments are often raised in international trade case law but are
not generally much discussed. This is owed in part to a desire to focus on the analysis of breaches
of WTO rules. Where such breaches are found, they can be taken to breach the rights of WTO
Members, thus obviating the necessity of making a finding as to the nullification and impairment of
benefits.

0 Agreement for the Implementation of the Provisions of the United Nations Convention on the
Law of the Sea relating to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks, 4 December 1995, (1995) 34 ILM 1542. The agreement does not of course
apply to all types of high seas fishing.
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The UN Fish Stocks Agreement is augmented by a number of other agreements, including the
1993 FAO Compliance Agreement, which entered into force in 2003 and outlines the
obligations of flag States whose vessels fish on the high seas, and a series of regional
agreements designed to implement the Fish Stocks Agreement.** Embodied in this second
generation of international legal frameworks are two other important principles, the use of the
precautionary approach®® and the enhanced role that regional organisations should play in the
management of high seas fisheries. Regional organisations are recognised as important bodies
to promote the management of highly migratory and straddling fish stocks. Their formation
and role are outlined in the Fish Stocks Agreement and supported in the other instruments.

In addition, the international regime for fisheries is supplemented by various non-binding
instruments, such as the 1992 Canclin Declaration on Responsible Fishing,** which sought to
develop an internationally accepted code of conduct for high seas fishing operations, the FAO
Code of Conduct (discussed below) and the Kyoto Declaration and Plan of Action on the
Sustainable Contribution of Fisheries to Food Security, agreed in Kyoto on 9 December 1995.
The latter recognises the global importance of the role of fisheries in providing high quality
protein for human consumption and provides an Action Plan which lists 10 immediate actions
that should be taken either directly or in cooperation with other States, or through the FAQ, to
improve fisheries management worldwide with the aim of improving the prospects of the
contribution of fish to the global requirement for protein for human consumption.

The FAO Code of Conduct for Responsible Fisheries

The FAO Code of Conduct for Responsible Fisheries, adopted by the FAO Conference on 31
October 1995, is a non-binding instrument which sets out principles and international
standards of behaviour for responsible practices designed to ensure effective conservation,
management and development of living aquatic resources, with due respect to the ecosystem
and biodiversity. It also recognises the nutritional, economic, social, environmental and
cultural importance of fisheries, as well as the interests of stakeholders in the fishery sector,
from fishers through to consumers.

Article 5 of the Code elaborates on the special requirements of developing countries and small
island developing States. It recognises their need for assistance in implementing the Code and
seeks to mobilise international technical cooperation for this purpose. The FAO has prepared
and submitted to donors an Inter-regional Programme of Assistance to Developing Countries
for the Implementation of the Code of Conduct for Responsible Fisheries. This programme
covers 10 specific areas of assistance (Annexes or sub-programmes), considered to be of
crucial importance to developing countries as follows:

* For example, the agreements establishing the South-East Atlantic Fisheries Organisation
(SEAFO) and the Western and Central Pacific Fisheries Commission (WCPFC).

*2 Principle 15 of the 1992 Rio Declaration states that: In order to protect the environment, the
precautionary approach shall be widely applied by States according to their capabilities. Where
there are threats of serious or irreversible damage, lack of scientific certainty shall not be used as
a reason for postponing cost-effective measures to prevent environmental degradation. The FAO
“Guidelines on the Precautionary Approach to Capture Fisheries and Species Introductions”
propose a definition of the precautionary approach to fisheries and an elaboration of the burden of
proof: FAO Fisheries Technical paper 350 (Rome: FAO, 1995).

*¥ Later embodied in the FAO Code of Conduct for Responsible Fishing (see Section 2.1.3).
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= implementation of the Compliance Agreement;

= upgrading of capabilities for reporting on fisheries statistics;

= upgrading capabilities in monitoring, control and surveillance;

= promotion of responsible fishing operations;

= upgrading marine resource survey capabilities;

= improving the provision of scientific advice for fisheries management;
= fisheries policy, planning and management;

= developing and implementing fishing fleet restructuring policies;

= implementation of responsible post-harvest practices and trade; and

= umbrella support to non-governmental organisations.

Articles 7 to 12 of the Code cover the themes of fisheries management, fishing operations,
aquaculture development, integration of fisheries into coastal area management, post-harvest
practices and trade and fisheries research. Further to the World Summit on Sustainable
Development (WSSD) (Johannesburg, 2002) Article 31 of the agreed WSSD “Plan of
Implementation” incorporates implementation of the FAO Code of Conduct as a key priority
in fisheries management.*

In addition to providing its good offices in relation to implementation of the Code, the FAO
has also established, within the context of the Code, an “Expert Consultation on Identifying,
Assessing and Reporting on Subsidies in the Fishing Industry”. It has developed draft
Guidelines on the subject, which will be supplemented by work on the long-term effects of
subsidies, resource pricing and the effects of government inaction.*

European Community law and policy

As briefly mentioned, the fisheries sector is represented within a number of international
agreements and other instruments to most of which the EU is either a party or has otherwise
pledged to uphold. These measures are implemented in a raft of enacting and establishing
legislation that governs the actions of the Community, adopted under the provisions of the EC
Treaty concerned with the CFP (Articles 32-38). In the general context of development,
Articles 177 and 178 of the EC Treaty apply. Specifically, under Article 178 consideration
must be given to the objectives of development cooperation in the policies which are likely to
affect developing countries, which includes fisheries, while Article 177 sets out the general
parameters of development policy, which include a commitment to assist in the social and
economic development of developing countries and to abide by agreements made through the
UN and other competent international organisations.

With respect specifically to fisheries and development, the Cotonou Agreement (the successor
to the Lomé Conventions) — which is the agreement which sets out the framework for EU-
ACP development cooperation — addresses fishery agreements both in the general context of

“ World Summit on Sustainable Development, Plan of Implementation, reproduced at
<www.un.org/esa/sustdev>; see B. Satia, “The World Summit on Sustainable Development and
Fisheries”, International Fisheries Law and Policy Review (Special Issue) 11 (2003).

** FAO, “Report of Expert Consultation on Identifying, Assessing and Reporting on Subsidies in
the Fishing Industry”, FAO Fisheries Report No. 698 (Rome: FAO, 2003); see also “Briefly Noted”
(Brief of international developments) in International Fisheries Law and Policy Review (Special
Issue) 62 (2003), at 65; and Food and Agriculture Organisation International Plan of Action for
the Management of Fishing Capacity (23" Session FAO Committee on Fisheries: Rome, 1999).
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cooperation and specifically.”® Thus, more generally, Article 12 of the Agreement calls for
coherence between Community development policies and other policies (e.g., fisheries
policy),*” while Article 32(1) promotes specific measures and schemes aimed, inter alia, at
sustainable management of fisheries resources.”® With regard to fisheries agreements
specifically, Article 53(1) of the Agreement provides that Parties have indicated their
willingness to negotiate fishery agreements aimed at guaranteeing sustainable and mutually
satisfactory conditions for fishing activities in the ACP States. Article 53(2) of the Agreement
codifies reciprocal non-discrimination between the EU and ACP States in relation to bilateral
fisheries agreements/reciprocal fishing arrangements.

There are a number of contrasting features between the Cotonou Agreement and the expired
Lomé Convention’s (IV) legal disciplines. With respect specifically to fisheries, a precise
commitment was made through the Lomé Convention (IV). Title 1l of Lomé entitled
“Development of Fisheries” provided eleven articles: Articles 58-63 defined the objectives
and mechanisms of EU fisheries development policy with regard to ACP countries, whilst
Articles 64-68 mainly related to bilateral fishery agreement policy with ACP States. For
instance, the major areas to be supported by financial and technical assistance to develop the
capacity for exploitation of the fishery resources of ACP States were specifically articulated in
Article 59 as follows:

= improve knowledge of the fisheries environment and its resources;

= increase the means of protecting fishery resources and monitoring their rational
exploitation;

= increase the involvement of the ACP States in the exploitation of deep-sea fishery
resources within the EEZ;

= encourage the rational exploitation of the fishery resources of the ACP States and the
resources of the high seas in which the ACP States and the Community share interest;

= increase the contribution of fisheries to industrial development by increasing catches,
output, processing and exports; and

= increase the contribution of fisheries, including aquaculture, non-industrial fishing and
inland fisheries to rural development by giving importance to the role they play in
strengthening food security, improving nutrition and the social and economic conditions
of the communities concerned. This implies, inter alia, a recognition of and support for
women’s work at the post-harvest stage and in the marketing of fish.

These provisions have been removed in favour of the more compact Article 53 of the Cotonou
Agreement. Its limited nature suggests that matters of detail are to be negotiated and drafted in
each if the individual bilateral agreements (as has been the case to date). Though Article 53
articulates a commitment to “sustainable fisheries conditions” the concern remains that
development objectives in relation to poverty remediation and the welfare of socio-
economically disadvantaged ACP State inhabitants may not be paramount vis-a-vis the
economic interests of EU fishing fleets. Still, the Cotonou Agreement objectives have required

*® Partnership Agreement between the members of the ACP States of the one part, and the
European Community and its Member States of the other part, signed in Cotonou on 23 June 2000,
[2000] OJEC L 317/3. Entry into force, 1 April 2003.

*' Consultations are meant to take place, pursuant to Article 96 of the Agreement, where
Community policy and implementation effects on the ACP state give rise to concerns on behalf of
the ACP State.

*8 Ibid., Article 32(1)(c).
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that the principles of sustainable management of natural resources (e.g., fisheries) and the
environment shall be applied at every level of the EU-ACP partnership.” Within the fisheries
element of the Lomé Convention, there was no mention of “sustainable” exploitation or
conservation (or a recognition of biodiversity issues), which are features of the 1992
Convention on Biological Diversity, to which the EU is a party, and the UN Fish Stocks
Agreement (and several other agreements mentioned above). Though there is discussion in the
Cotonou Agreement of preparing ACP States for the market economy (which may mean that
market forces subordinate government “development” — i.e., poverty alleviation, etc. —
policy), the new safeguards related to policy coherence and sustainability as they apply to
fisheries suggest that, if implementation matches legislative intention, the Cotonou Agreement
will make it more difficult (than the Lomé Convention) for the EU to maintain subsidies that
contribute to overfishing, overcapacity and related unsustainable fisheries management
practices. Hence, it constitutes a useful step forward for sustainable fisheries management
even though doubts remain, among some developing countries, about the wisdom of
concluding a bilateral agreement with the EU in certain circumstances.*

One final key element of Lomé (IV) pertaining to fisheries was Article 168, which gave
exemptions to customs duties for fish products from ACP countries. This assumed they
comply with EU standards. In recent years, some 60% of fish imports to the EU have come
from ACP countries, with a value exceeding €1 million per year. It is estimated that
accumulated waived import duties have exceeded €100 million. Though the system of non-
reciprocal trade preferences from which the ACP States have benefited are to be phased out,
this process will take place over a transitional period of up to twelve years and it should be
noted that the pressure of WTO Agreement compliance has been a key source for this
reform.”* The removal of this most important benefit will cause ACP States to re-evaluate their
negotiating demands in connection with future EU-ACP Agreements. This has already been
an important issue in the context of the EU-ACP Agreement with South Africa.>?

Finally, the EU has guidelines for the role of fisheries in development at the implementation
level through the older but still relevant policy document, “Basic Principles, Fisheries”
(1990).%® The goal states that:

“Fisheries projects should clearly contribute to broader programme or sector goals defined in
national or regional indicative programmes or as part of an integrated strategy. A consideration
of “alternative strategies” notes that the artisanal sector provides protein whilst industrial

“* Ibid., Article 1.

% For example see, “Namibia and the EU gone fishing”, in The Namibia Economist (Namibia: Namibia
Economist, 2001), at 1. According to documents made available at a workshop in Namibia, European fishing
interests are likely to insist that any future tariff preferences granted Namibian fish products be linked to the
conclusion of an EU fisheries access agreement. Namibia has in the past resisted all EU pressures to conclude
a fisheries agreement with the EU. While it is true that Namibia represents an unusual example of a well-
developed sustainable management regime that is quite capable of addressing high tech players, one cannot
help but remark that resources sustainability, subsidy and enlightened economic self-interest issues are at the
heart of Namibia’s desire to remain autonomous vis-a-vis the EU-ACP bilateral agreement model.

>! See the overview at: <europa.eu.int/scadplus/leg/en/lvb/r12101.htm>.

°2 “Namibia and the EU gone fishing”, supra n. 50. Tariff concessions were a key, if not the most
important, issue in the EU-South Africa negotiations.

% More recently, there is some indication of development objectives in the European
Commission’s “Roadmap” Communication accompanying the Common Fisheries Policy reforms
(COM(2002) 181) and also another Communication specifically on poverty — COM(2000) 724.
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fisheries increase revenue, that aquaculture is to be considered in medium and long term
development perspectives, that part-time fishers should be taken into account and, most
significantly, that “integrated” rural development projects relating to fisheries might better
serve such interests than projects concerned solely with fisheries.”

Emerging regulatory and related policy directions
WTO deliberations

There has been little progress to date with respect to the policy or regulatory integration of the
disciplines inherent in the legislative instruments analysed above as they apply to subsidies.
However, there is room for optimism as WTO Members have informally agreed to examine
the role that subsidies play in the fisheries sector. The Doha Round is beginning to feature
discussions in this subject area. Unfortunately, if agricultural subsidies are to be taken as a
GATT/WTO precedent for the progress to be made in disciplining fisheries sector subsidies,
then progress will be incremental at best. This is explained by a number of factors. Fisheries
subsidies have been a relatively permanent fixture of fisheries policy in most WTO Member
nations. As such, vested interests across a range of stakeholder groups will seek to lobby
heavily against immediate reform to phase out any subsidies. Governments with an
institutional interest in stopping subsidies have been relatively slow in organising pressure for
the removal of subsidies. As well, third parties (e.g., environmental and consumer groups) may
have insufficient political capital to influence legislators, including key WTO Members, to
take a tough stand on subsidies.

One additional explanation for the tentative pace of discussions to date rests with the
observation that research into the economic and environmental effects of subsidies is
embryonic in nature. Much of the data has been anecdotal and without sufficient
conclusiveness to allow positive findings about the negative impacts of subsidies. As well,
developing countries may have the view that any new WTO disciplines will insufficiently
protect their subsidies regimes where they have a positive impact on development policy or
sustainable livelihoods.

Nevertheless, WTO Members have used the WTO Committee on Trade and Environment to
make policy pronouncements on the need to address subsidy and environmental linkages. The
same development has occurred at the OECD and in the WTO Negotiating Group on Rules.
What remains to be seen is whether WTO Members will use the vehicle of an agreed
interpretation or Agreement amending process to further discipline subsidies. As it stands, an
amendment to the Subsidies Agreement would not appear to be required. An agreed
interpretation on the application of the Subsidies Agreement to the most egregious types of
fisheries subsidies may be a starting point. However, it is felt that this will more likely happen
within the WTO Committee system (i.e., the Negotiating Group on Rules) rather than through
negotiation of a specific Fish Subsidies Agreement in the Doha Round negotiations themselves
as it has seldom been the case that a Trade Round has sought to discipline a specific sectoral
activity of this kind.

With these thoughts in mind it is encouraging to note that a healthy discussion and debate on
fish subsidies has begun to occur within the WTO Negotiating Group on Rules over the past
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few years.54 Members that have been most active in the debate have been Argentina, Canada,
Chile, Iceland, New Zealand, Norway, Peru, the European Union and the United States. The
positions that have been tabled have varied in their recommendations with submissions arising
over the following: the need to resolve the vagaries of the relatively untried Subsidies
Agreement through legal interpretation in WTO dispute settlement fora; negotiation of an
agreed interpretation of the Subsidies Agreement as it pertains specifically to fish subsidies;
and negotiation of a specific WTO Agreement on Fish Subsidies.

The United States has taken the view that subsidies which promote overcapacity or overfishing
should be prohibited (“red light”) subsidies.™ It has also proposed a “dark amber” category
based on the expired Atrticle 6.1 of the Subsidies Agreement.*® Though specific examples or a
list are not provided, this category would apply to circumstances in which a given subsidy that
appears to encourage overcapacity, overfishing or constitutes a trade barrier would have a
reverse burden of proof applied (not unlike the precautionary principle reverse onus) in which
the subsidising Member would have to prove otherwise.®’ Finally, the United States has sought
improved notification of subsidy programmes and Rules Group institutional support for
fisheries management and fisheries science from the FAO and other relevant stakeholders.”

Following the United States Communication, the Government of Chile’s proposal has added to
the United States “red category” list by including a ban on fish subsidies that are “directly
geared towards lowering costs, increasing revenues or raising production” (by enhancing
capacity).>® Examples would include subsidies to: transfer a country’s ships for operation on
the high seas to the local waters of another country (e.g., an ACP State); purchase new or used
ships; assist in modernising an existing fleet; reduce production costs; positively discriminate
in taxation terms; and, positively discriminate in access to credit.®® “Amber box” subsidies
would include all other accredited and notified subsidies that do not cause injury to other
Members. Social subsidies for small-scale fisheries and coastal communities as well as
sustainable management subsidies serve as examples of the amber category proposed by the
Government of Chile.®* The Governments of Argentina, Iceland, New Zealand, Norway and
Peru have supported the Government of Chile’s proposal.®?

The European Communities’ Submission to the Negotiating Group on Rules follows recent
reforms to the Common Fisheries Policy.® In the “red box” category, the EU has included
subsidies for fleet renewal and for the permanent transfer of fishing vessels to third
countries.®* A “green box” category of permissible subsidies would include subsidies to reduce

> This debate is summarised in S. Chang, “WTO Disciplines on Fisheries Subsidies: A Historic
Step towards Sustainability’, Journal of International Economic Law, 6: 880 (2003).
% Communication from the United States, Negotiating Group on Rules, (TN/RL/W/77), at 2.
56 H
Ibid.
> Ibid.
% Ibid., 3.
% Communication from Chile, Negotiating Group on Rules, (TN/RL/W/115), 2.
60 H
Ibid.
*! Ibid., 3.
82 “New WTO Proposal from Chile on Fisheries Subsidies”, Bridges Trade BioRes, Vol. 3, No. 12
(2003).
% European Communities’ Submission to the Negotiating Group on Rules, Negotiating Group on
Rules, (TN/RL/W/82), 1.
* Ibid., 2-3.
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fishing capacity and for mitigating the adverse social and economic effects of re-structuring
the fisheries sector. Examples of “green box” subsidies would include those for retraining and
early retirement, limited subsidies for fishing vessel modernisation (without increasing
capacity) for social or environmental reasons and subsidies for scrapping vessels.®® The other
nations reported hereupon have all stated that the EU position does not go far enough.®

What is encouraging about the communications to date is that they acknowledge the adverse
impacts of some fisheries subsidies and the need to discipline them in a more direct manner.
Now that these issues are firmly on the table it would appear to be impossible that no further
progress will be made. As stated above, a logical way forward in this debate is to agree the
content of the “red box” of prohibited subsidies through an interpretative note. In the context
of the EU-ACP agreements it is noteworthy that certain types of socially beneficial subsidies
for coastal communities and artisanal fishers are on the table. However, it is regrettable that
the EU has not taken sufficient steps to completely curb overfishing and overcapacity in ACP
waters. This is symptomatic of existing bilateral agreements which must be honoured. It may
be that the Subsidies Agreement Article 27 special and differential treatment provisions should
also be addressed/interpreted as a means for addressing the unique dynamics and social and
sustainability needs of the EU-ACP Agreements.

WTO law concerning trade distortions

Of course, there is a larger international trade law context related to trade distortions and
fisheries regulation which requires some elucidation if the developing and least-developed
country agenda of fisheries policy and development policy coherence related to trade policy is
to succeed in the Doha Round. From an international trade perspective, fisheries management
rules have had a late history of trade disputes concerning non-discrimination and non-tariff
barriers as they apply to fisheries management measures. Examples of these disputes include:
Australia-Salmon (1998); Shrimp-Turtles (1998); Tuna-Dolphin No 2 (1994); Tuna-Dolphin
No 1 (1991); Canadian-Lobster (1990); Salmon-Herring (1989); and, Canadian-Tuna
(1982).°" The experience of these disputes suggests that trade barriers can attend fisheries
management regimes. To avoid these conflicts (which can be directed at developing countries
with significant trade losses) the design and implementation of national fisheries management
regimes must be unscrupulously fair to all concerned. WTO discipline compliance should be a
minimum condition of acceptability for such schemes, regardless of whether actual disputes
erupt between WTO Members. In this regard, WTO Members must rigorously police fisheries
management regimes that give rise to trade barriers when called upon to do so through the
WTO Committee system.

Fisheries regulations should be designed and implemented in a manner that is consistent with
the principle of non-discrimination as defined by GATT/WTO rules and should not give rise to
quantitative trade restrictions. Voluntary or non-government schemes, including the buying

% Ipid., 3.

8 «“New WTO Proposal from Chile on Fisheries Subsidies”, supra, n. 62.

6 Australia — Measures Affecting Importation of Salmon (Australia-Salmon), WT/DS18/AB/R;
United States — Import Provisions of Certain Shrimp and Shrimp Products (Shrimp-Turtles),
WT/DS58/R, WT/DS58/AB/R; United States — Restrictions on Imports of Tuna (Tuna Dolphins
Nos 1 and 2), at GATT, BISD, 39™ Supp; Lobster from Canada (Lobster), US—Canada Binational
Panel Final Report, May 25, 1990; Canada — Measures Affecting Exports of Unprocessed Herring
and Salmon (Salmon-Herring), (L/6268), GATT, 35th Supp. BISD 98; United States—Prohibition
of Imports of Tuna and Tuna Products from Canada (Canadian-Tuna), BISD 29S/91.
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practice rules of firms, should also comply with the TBT Code of Good Practice®® in order to
protect against quantitative trade restrictions and other barriers to trade that would have an
adverse effect on developing countries.

With regard to the gquantitative trade restrictions and discriminatory practices of trading
partners, WTO dispute settlement disciplines have codified the rule of law such that (unlike
the pre-WTO system) dispute settlement outcomes are now binding no matter how powerful
the developed country adversary might be. As well, Articles I, 11l and XI of the GATT/WTO
rules have been sufficiently litigated to allow for reliable predictions of dispute settlement
outcomes. Hence, with respect to the trade restrictions, developing countries (that are WTO
Members) should consider taking a more proactive role to protect their domestic fishing
interests. This should be done in the first instance through negotiation and alternative dispute
settlement procedures, using the “good offices” of the WTO. In the last instance, a Dispute
Settlement Panel hearing should be seen as a realistic option. Those developing countries and
least developed countries that are not WTO Members should also seek membership forthwith.

Owing to their mandate, international trade negotiations have tended to have little regard for
policy goals other than maximisation of income from trading activities. The GATT Uruguay
Round of trade negotiations signalled a change in course. For instance, it established the Trade
and Environment Committee with the express purpose of integrating trade and environment
policy considerations. While the results of these deliberations may lead to greater insulation of
developed country markets from developing country goods, recognition of the need for policy
coherence is an important advance in WTO institutional ideology. The same sort of committee
should be established in order to evaluate the (non-)coherence of WTO rules with
development assistance policy. To support such an initiative developing countries could form
a bloc in order to provide unified negotiating positions with better prospects so that these
positions will be expressed in WTO amendments in their favour. In this way, developing
countries will have a greater opportunity to seek the merger of WTO disciplines and
development assistance policy. EU support for the development of a developing country bloc
approach to WTO negotiations should be considered.

In relation to these arguments, a number of regulatory and policy recommendations for the
EU’s evolving Doha Round negotiating position are illustrated below:

= reduction of trade barriers that continue to restrict access for developing country goods to
developed country markets on a non-reciprocal basis;

% The Technical Barriers to Trade Agreement’s Code of Good Practice for the Preparation,
Adoption and Application of Standards (Annex 3 of the TBT Agreement). As the membership of
the WTO comprises national governments (or intergovernmental bodies to whom they have
delegated representative authority, e.g., the European Union), these are the legal entities which
have assumed the rights and obligations consistent with WTO membership. As such, non-
governmental bodies (e.g., the private sector, environmental NGOs, NGO-Industry Partnership
Schemes) are not automatically subject to WTO rules unless otherwise specified. However,
institutions which coordinate hon-government schemes may be likened to standard setting bodies
of the kind referred to in the Annex 3 Code. The Code is open to acceptance by any standardising
body (e.g., a fisheries-related body). It is recognised that WTO Members must take all reasonable
measures to ensure the compliance of voluntary programmes with the Code and Central
Government Body standard-setting procedures (e.g., all legal means reasonably possible) (Articles
4.1 and 8.1 of the TBT Agreement).
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= negotiation of concessions (e.g., in the Technical Barriers to Trade Agreement) such that
the generalised system of preferences for developing countries will be enhanced;

= developing country governments should have their nationals equally represented on
dispute settlement panels;

= tariff snapback provisions should not be applied in nullification and impairment of benefit
actions against developing countries such that their development policies or external
development aid programmes will be undermined;

= any re-negotiation of the WTO Subsidies Agreement should not result in the application
of subsidy rules in a manner that removes subsidies which contribute to developing
country socio-economic goals; and

= fisheries product labelling and certification programmes, regardless of origin, should be
consistent with WTO non-discrimination rules.

European Community developments

In summary, the various international fisheries instruments discussed above, such as the FAO
Code of Conduct, although seeking to encourage the reduction of subsidies (or at least excess
fishing capacity) are not designed to deal with the reduction of subsidies as there is no defined
legal basis for doing so. Within EU law, Cotonou Agreement and EC Treaty amendments have
not directly addressed fish subsidies nor is there an apparent intention that they will do so in
the near future. The most promising developments in the EU apply to the formal recognition of
the need to integrate environment and development considerations into other policy areas,
including fisheries, and the (related) evolving relationship between the Fisheries and
Environment Directorates General of the European Commission and the leadership role that
the Development Directorate is taking in co-ordinating and advancing the coherence debate in
the EU. The latter two developments provide real opportunities for the EU to take a leadership
role in the global context to discipline subsidies through the vehicle of greater policy and
regulatory coherence. A sign that this partnership has had value is in the new Common
Fisheries Policy (CFP), adopted in late 2002, in which all Member States have agreed to phase
out subsidies for the renewal of fishing vessels.*

The CFP seeks to ensure the sustainable exploitation of fisheries resources both in its own
internal and external fisheries activities and in the international trade in fish products.”
Externally, this approach is to be reflected in both bilateral (e.g., EU-ACP Agreements) and
regional sector policy dialogues. The partnership agreements (discussed below) that will be
cemented in bilateral agreements are meant to form an important element of the revised CFP.
The key elements of the revised CFP are summarised as: a clearer strategy for sustainable
management of resources (recovery and management plans and targets, targets and harvesting
rules, an ecosystem approach, improved scientific advice); a new fleet policy (fishing effort
limitation where necessary, simpler rules for limiting fishing capacity, phasing out public aid);
new procedures to improve enforcement (closer Member State co-operation, sanctions for poor

% For the new CFP see Council Regulations (EC) Nos. 2371/2002, 2369/2002 and 2370/2002. See
also, “WTO: EU Takes Long-Awaited New Stance on Fisheries Subsidies”, Bridges Trade BioRes,
Vol. 3, No. 9 (2003) at main page. For a fuller commentary on the CFP, see M. Nerheim, “The
New Common Fisheries Policy (CFP): Towards Sustainable Management and a Profitable
Fisheries Sector”, 1 Eipascope 32 (2004); and Briefly Noted, supra n. 45.

™ For an overview, see European Commission, The New Common Fisheries Policy,
<www.europa.eu.int/comm/fisheries/ reform.international_en.htm>.
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enforcement, greater autonomy for EU inspectors); and involvement of stakeholders (creation
of regional advisory councils, right of initiative and consultation).”

Among these elements, some of the key implications for fisheries subsidies include a fleet and
structural policy to come into force in 2005 in which public financing will no longer be used
for new fishing vessels. This cap on capacity does not directly address the need to cut fishing
effort by 30-60% as reported in the plan outlining CFP reform in May 2002.”? Thus control of
vessel capacity and reduction of over-capacity remain as unfinished business. Fishing capacity
needs to be reduced further and not at the expense of externalising fishing effort through EU-
ACP access agreements. Finally, the problem of generating resource rent from the sustainable
exploitation of fisheries resources continues to make the CFP uneconomic at a time when
other countries are hoping to make their fisheries sector operate according to conventional
economic principles.”

Another encouraging sign that sustainability in fisheries management is a decided policy of the
EU in relation to ACP States is evidenced in the Communication from the Commission on an
Integrated Framework for Fisheries Partnership Agreements (FPAs) with Third Countries.”
The FPAs are meant to address reforms to the “cash for access” structure of EU-ACP
agreements by creating coherence between fisheries and development policy goals. Noting
that, according to the analysis in this paper, such agreements are heavilg/ subsidised, the
adverse impacts on fish stocks and domestic livelihoods can be significant.” To the credit of
the Commission, it does make the link between subsidies and the distortion of competition as
well as the development of practices that offer fewer guarantees for the maintenance of a
sustainable global fishing activity.” Interestingly, the Communication also makes the point
that the departure of European Union vessels leads to their replacement by other vessels and so
there is no decrease in the amount of fishing.”” In supporting this assertion, it suggests that
other fleets may be less willing to conform to global fisheries policy. This line of
argumentation implies that subsidised EU fleets do not add to overfishing or overcapacity and
that the sustainability of fisheries resources may even be adversely affected if EU vessels were
to leave ACP waters. The Communication also claims that the financial contributions made by
the EU72y way of third country agreements should not be considered as a subsidy to European
fishers.

The Communication suggests that the coherence Principle must be strictly respected in a
manner that is compatible with sustainable fishing.” Hence, in future, the implementation of
FPAs must occur within the framework of the coastal State’s development policy and the
sustainable development of its fisheries, taking account of: national fisheries policy; EU

™ M. Nerheim, supra n. 69, at 31.

2 Ibid.

® OECD, The Costs of Managing Fisheries (Paris: OECD, 2002); Nerheim, supra n. 69, at 35.

™ Communication from the Commission on an Integrated Framework for Fisheries Partnership
Agreements with Third Countries. COM(2002) 637 final.

> E. Nordberg, “Fisheries Partnership Agreements — Rebranding or a Real Step towards
Sustainability?”, WWF Discussion Paper (Denmark: WWF, 2003), 1.

® COM(2002) 637 final; Commission Communication, Action Plan with a view to eradicating
illegal, unreported and unregulated fishing, COM(2002) 180 final.

" COM(2002) 637 final, 5.

" bid., 8.

 Ibid.
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financial resources; scientific and technical assessments; conditions of access to and the share
of surplus fisheries resources for distant water fishing fleets; environmental threats; a
corresponding legal and institutional framework; synergies with regional fisheries policies;
local authority contributions to responsible fishing within a viable industry; and, the concerns
of civil society.

Provided that this implementation framework is applied then it will mark a significant
departure from and improvement upon the “cash for access”-style third country agreements.
Unfortunately, while the coherence objective is an important one,® as are the implementation
principles listed above, analysis of the Communication does not reveal what specific measures
will be implemented so that greater coherence will be achieved. Moreover, the subject of
subsidies reform is only indirectly addressed. This leaves questions unresolved about curbing
the impacts of subsidies on sustainable fisheries resource management in ACP States. Hence,
an important litmus test for the de-coupling of potentially adverse fish subsidies from
sustainable resource management will be applied over the extent to which financial
contributions from the EU to the relevant ACP State are directly proportionate to the level and
economic value of access by EU fleets.*

Subsidy categorisation®: regulatory, economic and public policy dimensions

This sub-section of the paper provides an overview of the potential regulatory and related
public policy and economic dimensions of different forms of subsidies in the fisheries sector.®
It offers the context in which the resource and economic, regulatory and public policy effects
on coastal countries of subsidies in countries with DWF fleets can be reviewed. One of the
aspects of these subsidies is that as they effectively place limitations on access to shared
resources it becomes difficult to identify damage to trade and market distortions due to
impacts on price and loss of market share.®* The proposed categorisation of subsidies is the
one to be applied in analysing the impact of subsidies on sustainable livelihoods. It is
illustrated below:

8 A. Linard, “Greater Coherence for EU International Fisheries Agreements”, The Courier ACP-
EU, No. 197 (1997), 1.

8. See Coalition for Fair Fisheries Arrangements, Fisheries Partnership Agreements: Will They Be
Fair? (Brussels: WWF, 2003), 2. The coalition includes 8 NGOs (ICSF, Greenpeace International,
WWF - EPO, CCFD, Entraide et Fraternité, CedePesca, Pechecops, IFBA and Eurostep).

8 For one approach to categorisation of fish subsidies see: Milazzo, supra n. 1, at footnote 136.

8 For an alternative categorisation of fisheries subsidies types see the WTO Committee on Trade
and Environment report on GATT/WTO Rules on Subsidies and Aids Granted in the Fishing
Industry, WT/CTE/W/80, from para. 31.

8 Submission of the European Communities to the Negotiating Group on Rules — Fisheries
Subsidies, TN/RL/W/82 at 2-3; Communication from Chile, Possible Approaches to Improved
Disciplines on Fisheries Subsidies, TN/RL/W/115, 2; Communication from the USA, Possible
Approaches to Improved Disciplines on Fisheries Subsidies, TN/RL/W/77, 2.
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Table 1: The categorisation of fish subsidies

Class of subsidy Type of subsidy Examples
Direct financial assistance Input subsidy Vessel construction or repair, fuel and
fishing gear
Factor subsidy Capital grants, special capital allowances,
training

Indirect financial assistance |Infrastructure subsidies [Port facilities, transport infrastructure,
processing and storage facilities

Regional/structural Financial assistance for disadvantaged
subsidies regions

Non-payment of resource |No quota/licence fee system
“Environmental” subsidies rents

Subsidies for regulatory |Financial support for purchase of less

compliance damaging gear
Price supports Domestic price supports |Guaranteed prices, guaranteed purchase
agreements
Export subsidies Price support for fish exports
Trade restrictions Explicit trade restriction |Tariffs, quotas and voluntary export
restraints
Non-tariff barriers Product standards, labels certification,
customs laws
Targeted assistance for DWF [Access agreements Budgetary expenditures for all (or part) of
fleets compensation
Joint ventures Commercial support to encourage domestic

fleet involvement in joint ventures

Fisheries-related subsidies

The categorisation of subsidies includes expenditures from government department budgets
(whether they are departments with responsibilities for fisheries or otherwise), tax preferences,
non-payment of resource rents and subsidies inherent in bilateral or multilateral access
agreements between governments or between private fishing firms and governments. The
categorisation is as follows:

Direct financial assistance

This covers all budgeted forms of financial assistance which are paid directly to the fleet and
which have the potential to reduce costs of fishing effort. Such subsidies are usually directly
borne by domestic taxpayers. Examples include both input subsidies (fuels, gear) and factor
subsidies (capital and labour). By reducing costs, such subsidies will tend to result in greater
fishing effort and reduce fish prices if trade is restricted.® There is no reason to expect this
increased effort to take place exclusively in home waters. Indeed, the subsidies will provide
incentives for the fleet to gain access to foreign EEZs. The effects will depend upon the
precise form of implementation. Subsidies targeted at the high-seas tuna fleet will not have
direct consequences for the demersal fleet fishing in home waters.

% Even if trade is not restricted, such subsidies will also reduce fish prices if the product is a non-tradable
(e.g., due to perishability) or the domestic fleet is large (e.g., has non-trivial effects on world prices).
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There are also more indirect international consequences. Such subsidies can also provide a
means whereby governments can overturn comparative advantage, winning international
market share despite relatively higher real costs of exploitation. Other countries with fishing
fleets (industrial and artisanal) will lose market share, and may even lose part of their own
domestic market. Overseas consumers may gain since such subsidies will tend to drive down
world fish prices.

The Milazzo study provides preliminary evidence of budgeted subsidies directed at fleet
assistance in developed countries. What remains is to analyse the relationship between such
assistance and increases in fishing effort or capacity.

Fisheries department structural funds regulations that assist the fishing industry

Many countries provide direct financial assistance (grants) for vessel construction,
modernisation and repair. According to Milazzo, shipbuilding is one of the most significantly
subsidised industries in the world. Hence, it should be unsurprising that he quotes a figure of
$200 billion in global subsidies. These expenditures are, perhaps, the easiest form of subsidy
to measure insofar as the level of public support is explicit. However, the consequences may
differ widely. For instance, the effects of grants which displace private investment (e.g.,
investment which would have been undertaken anyway) will be much greater than grants
which are not in the private interest of the fleet even with public support. Most grants fall
between the two stools, but it is often surprising how low “take-up” is for some grants.

On the matter of “indirect” subsidies (including categories discussed in this sub-heading and,
for example, shipbuilding subsidies), it should be recalled that proof of the subsidy is in the
transfer of funds to fishers or the fishing operation who in turn gain a market advantage. A
review of Article 1 of the Subsidies Agreement does not require that recipients and users of the
subsidised funds must be one and the same party as long as the subsidy can be shown to have
been received by the party that is taking advantage of the financial contribution.®® Moreover,
WTO case law already includes indirect subsidies as falling within the definition of subsidy.®’

Research and development or training assistance for industry

Government research and development finance or training assistance to industry would appear
to contravene Article 1.1 of the Subsidies Agreement and yet it can act as a key means for the
delivery of sustainable fisheries management regimes. This potential conflict is not adequately
addressed in the WTO system.

Unbudgeted subsidies leading to preferential tax treatment or favourable lending policies

To the extent that subsidies such as loans and tax credits are targeted (e.g., regional
development programmes, bank loans, tax incentives and preferences, loans for construction,
repair, re-fitting of vessels), such subsidies will lower the opportunity cost of investment in the
sector relative to other potential uses of scarce funds. In developing countries, a majority of
subsidies granted appear to be in the form of loans and tax concessions. Evidence is scant on

® United States — Softwood Lumber from Canada, WT/DS236/R, from para. 7.60.

8 United States — Imposition of Countervailing Duties in Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products, WT/DS138/R (Panel Report) and WT/DS 138/AB/R (Appellate Body)
from 69.
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the size of these types of subsidies because much of it would be confidential as between the
parties. Banking institutions will not likely reveal the details of such contracts nor will they
likely indicate which loans have been good investments and which have not. The calculations
become more difficult in centrally planned economies where state ownership does not always
clearly differentiate the relationship between owner and lender. Still in the case studies
conducted by Milazzo (including the developing country findings) there are uniform findings
on the extent to which subsidised lending is a common phenomenon. The same applies to tax
concessions. Total estimates by Milazzo add up to $6 billion ($5 billion in lending practices
and $1 billion in tax subsidies).

Indirect financial assistance

This category covers those forms of subsidies which are budgeted and which have the
potential to affect fishing costs, but which are not paid directly to the fleet. This would include
subsidies for research and development, regional/structural subsidies and subsidies to
upstream (e.g., vessel construction) and downstream (e.g., transport infrastructure) sectors.
Whether the benefits are borne by the fleet depends upon the precise form of implementation
and market structure. For instance, if the output of the upstream sector is tradable, the
subsidies will be realised as windfall rents to the sector and not reduced costs for the fleet.

Assuming that these indirect subsidies do reduce the costs of fishing effort, such subsidies will
also increase fishing effort (at home, in foreign EEZs and on the high seas) and drive down
fish prices (under the conditions discussed above). Internationally, the effects will also be
similar, undermining the market opportunities of fleets in foreign and domestic markets, but
potentially benefiting consumers.

Subsidies coming from other departmental budgets (e.g., for general infrastructure)

Fisheries infrastructure expenditure, such as that devoted to the planning, approval,
development and maintenance of ports, docking areas, landing infrastructure, unloading
facilities, weigh stations, and sampling and monitoring facilities all tend to be paid for from
public monies. Where such expenditures have no other community or commercial use they
represent a straight subsidy to the industry. The same applies to ship construction subsidies
including tendering processes which feature the grant of contracts to national firms only (e.g.,
as tends to be the policy of some EU Member State governments though, strictly speaking, it
may be in violation of EC competition law). The argument can be made that these forms of
subsidy indirectly promote excessive fishing capacity and effort. To prove the argument, one
would have to show that non-government financial sources would not be sufficient to cover
these expenditures.

Regional assistance regulations that affect disadvantaged regions or communities

Under Article 8(b) of the Subsidies Agreement, the conditions that apply to regional assistance
are rather narrow. This prompts an investigation at the case study level of the types of regional
assistance programmes that feature subsidies. In particular, those directed at fishing
communities, especially in developing countries, tend to fall outside the “general framework
of regional development policy” in a “clearly contiguous geographical area”. Moreover, as it is
more common in federal systems found in developing countries that their sub-national regional
assistance programmes are not harmonised nationally, there is the concern that subsidies
appearing under regional assistance programmes would run afoul of these regulations. The
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same would apply to social assistance transfer payments directed specifically at local fishing
sectors.

Environmental and resource rent subsidies

Like all natural resources there is a rent associated with the exploitation of fish stocks. This
rent is equal to the scarcity value of the resource above and beyond those financial costs
incurred in its exploitation, as well as “quasi-rents” attributable to imperfectly mobile
conventional factor inputs (e.g., human and physical capital). If this rent is not charged (e.g.,
through licence fees or catch quotas) then this can be construed as a subsidy to the fleet, and
exploitation will be excessive.® Relaxed enforcement may also be an example of foregone
rent.

There is no explicit WTO case law on the subject, but it has been a source of discussion for at
least ten years.®® While the argument is highly plausible, disciplining such subsidies is
notoriously difficult because establishing the right standards of enforcement or the right
amount of resource rent is notoriously difficult and will even vary from one fishery to the next
within national jurisdictions. Internationally agreed standards also give rise to the problem of
free ridership. Moreover, it is clear that enforcement standards do not fall within the Subsidies
Agreement Article 1 definition of subsidy. It may be of assistance to review the case of United
States — Tax Treatment for Foreicb]n Sales Corporations, which attempts to illuminate the
concept of financial contributions.*® Perhaps if Article 1(c), which broadly refers to foregone
revenue, is invoked then on the basis of the serious prejudice argumentation® the question of
foregone enforcement of standards has a greater, though still admittedly narrow, opportunity
for adjudication. For this reason, a sustainable fisheries management regime should feature
some form of cost recovery for these rents.

Another potential form of “environmental” subsidy arises from “budgeted” expenditures to
help fleets in complying with environmental and health regulations. For instance, when gear
restrictions are introduced to reduce by-catch, or hygiene standards are tightened, many
governments provide assistance to the fleet and processing industries in order to mitigate some
of the costs of compliance. Relative to a situation in which no assistance is provided to the
fleet, this should reduce fishing and processing costs, with consequences for fishing effort,
prices, and trade.

Resource rent policies or regulations (e.g., management, science, conservation, monitoring,
enforcement, and full costs of the resource)

8 Even if quotas are distributed freely to fleets (e.g., through a lottery), as long as they are transferable there
will still be an opportunity cost associated with their use so they should have the same consequences as an
equivalent system based on licence fees.

8 Robert Repetto gives one of the first and most authoritative accounts of trade-distorting subsidies
that are damaging to the environment and other resources in R. Repetto, Trade and Sustainable
Development (Geneva: UNEP, 1994).

“United States Tax Treatment for Foreign Sales Corporations, WT/DS/108/R (Panel Report) and
WT/DS/108/AB/R, AB Report).

% See also the 1979 GATT Panel Report on European Communities — Refunds on Exports of
Sugar, L/4833 (adopted, 1979) and European Communities — Refunds on Exports of Sugar L/5011
(adopted, 1980) which establishes that serious prejudice does not require quantification of the
prejudice in exact terms.
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The Milazzo study leaves an important gap concerning resource rents in that it does not
examine this issue with respect to developing countries. When | discuss resource rents,
essentially | am referring to rents that attach to the sustainable management and administration
of fisheries resources. An economist’s perspective on these foregone costs is that they should
be subject to a user fee system.

Despite not involving direct budgetary expenditures, the trade and price effects of non-
payment of resource rents will be the same as under other types of subsidies, although the
“cost” will not be borne by taxpayers. However, unlike the other cases, the increased effort
will necessarily take place in home waters. Moreover, assuming that rents are not charged in a
discriminatory fashion (i.e., foreign fleets and domestic fleets are charged equal licence fees) it
will encourage foreign fleets to try and gain access to domestic waters. This is quite different
from direct forms of financial assistance. Thus, non-payment of resource rents will result in
increased fishing effort in home waters and will relieve pressure on foreign EEZs.

This is a widespread phenomenon. Curiously, when compared with other natural resource
extraction sectors, the fisheries sector is the exception rather than the rule as regards rent
recovery. This occurs despite the existence of a legal right by States to establish charging
systems with regard to living marine resources under the Law of the Sea Convention. While
there is evidence that this law is being applied to foreign fishermen, domestic fishermen have
not generally been subject to user fee schemes. And yet, Milazzo estimates that the subsidy
inherent in the failure to charge for resource rents may be as high as 10% of all fishing
revenues.

Once again, there is no WTO dispute settlement law precisely on this matter but the indirect
litigation is informative. For instance, the United States — Tax Treatment for Foreign Sales
Corporations (FSC) decision applied a narrow interpretation of the Subsidies Agreement
Article 1(c) definition of revenue that is “otherwise due” by suggesting that the WTO is not in
the business of determining particular types of regulation (in this case, a tax system).? Thus,
foregone rent may not fit the Article 1 definition of subsidy unless the interpretation of
revenue otherwise due is somewhat broadened.

In adopting a different line of attack for addressing foregone resource rents there is some hope
in the finding of the United States — Softwood Lumber from Canada case that the “provision of
goods”, in the Article 1 definition of subsidy, would appear to include resource harvesting
rights.”® However, to take the argument further, it may be factually necessary to have such a
resource rent collection scheme established in which selective or subsidised rent collection is
taking place. Clarification of these circumstances and the applicable law in the context of
Doha Round Subsidies Agreement interpretation/revisions may be advisable.

Environmental and hygiene subsidies

Fleet reduction programmes (e.g., the EU’s Multi-Annual Guidance Programme) are designed
to protect the environment (e.g., marine resources) by encouraging less fishing activity —
primarily through fleet downsizing. Ironically, there is evidence to suggest that this particular
programme has merely served to displace the fleet, resulting in increased fishing effort in

% United States — Tax Treatment for Foreign Sales Corporations (FSC), WT/DS/108/R (Panel
Report) and WT/DS/108/AB/R AB Report), para. 90.
% United States — Softwood Lumber from Canada, WT/DS236/R, paras 7.26-30.
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overseas waters. Questions can clearly be raised about the appropriateness of these sorts of
environmental subsidies necessarily being acceptable.

In other cases, funds are provided to help fishing fleets and processors meet specific
environmental or health standards. For instance, considerable financial assistance is provided
by the EU to meet hygiene standards related to fish quality. While the nominal effect of these
subsidies is similar to more general input subsidies, the actual consequences may be quite
different since they often co-exist with import restrictions based on non-compliance with the
established standards. For example, both Namibia and Mauritania, among others, have had fish
exports to the EU stopped due to hygiene standards. Thus, the combined effect of tighter
hygiene standards and subsidised compliance may have significant international economic
consequences. (The more general case of trade restrictions is discussed above under the
heading “WTO Law concerning trade distortions”).

A similar trade restriction may occur with respect to environmental standards applied by
importing countries. For example, a developing country’s fish exports may be restricted
because it does not apply the polluter pays principle to the fishing industry while the importing
country does. This form of implicit subsidy may be unfair. However, any effort to apply a
trade restriction on the polluter pays basis would run afoul of existing international trade rules
that prohibit discrimination based on production and process methods (PPMs) (e.g., those that
give rise to pollution).

Domestic and export price supports

Perhaps the most common form of subsidy is a direct price intervention. Governments often
“guarantee” a price, below which domestic producers remove their output from the market and
receive compensation for lost income. Alternatively, the government may guarantee a market
for a given quantity of fish from domestic fleets, achieving the same objective.’ The balance
of costs between taxpayers and consumers will depend upon the precise form of
implementation. While the declared motivation for such supports is price stability, as long as
the price exceeds world-traded prices it will also be a subsidy. However, rather than reducing
costs, the subsidy increases prices. The relatively higher price received by the fleets will
encourage increased fishing effort (in home waters and overseas).” A similar effect arises
from the non-application of output taxes on fish products.

Such domestic price interventions tend to be applied in net importing countries since they
guarantee producer incomes, even if domestic costs of production exceed world prices. In net
exporting countries, it is more common to use export subsidies. In such cases, price subsidies
are provided to products designated specifically for export markets. While foreign consumers
may benefit (if world prices fall), foreign fleets will suffer.

Price support mechanisms (e.g., minimum price rules)

* The EU rules on the common organisation of the market in fishery products have traditionally
provided for these types of interventions, although one of the objectives of new rules introduced in
2000 was to reduce this type of aid: see Council Regulation (EC) No. 104/2000, [2000] OJEC
17/22.

% In order to be effective, domestic price interventions are usually supported by restrictions on imports. This
will restrict trade opportunities for overseas fleets.
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Minimum price rules are in evidence in both developed and developing countries. It is clear
that they distort the actual market value of fisheries products and can lead to trade distortions.
As such, they are prohibited under Article 1.1 of the Subsidies Agreement. Still, it may be the
case that in local developing country fish markets, a guaranteed minimum price for fish,
supports a social policy of stability for fishers living near the poverty line. Insulation from
fluctuating world prices for specific species may have some utility. There is the further issue
of how price supports in developed countries adversely affect demand for developing country
products.

Output tax exemptions

Another form of output subsidy arises from the non-application of indirect taxes on fish
products. This is quite common in countries in which fish products are seen as a staple, and are
“zero-rated”. This will drive up the “net-of-tax” demand curve and drive down the “net-of-tax”
supply curve. Price effects will be ambiguous, but effort will rise unambiguously (in home and
overseas waters). If there is no discrimination between output from domestic and foreign
fleets, then foreign fleets should also be able to sell more on the domestic market. It is not
always the case that foreign and domestic players will be treated in the same way for tax
purposes. In fact, it is often the case that rebate schemes, exemption clauses or tax breaks will
be factored into corporate tax calculations in the country featuring the output tax exemption.
The effect of this differential treatment will give rise to implicit violations of the non-
discrimination and reciprocity principles that feature widely in GATT/WTO disciplines.
Hence, output tax exemptions must be subject to detailed regulatory and policy scrutiny.

Trade and market restrictions

There are two types of explicit trade restrictions: import tariffs and import quotas. They can be
designed to have precisely equivalent effects, with one being the price-based equivalent of the
analogous quantity-based measure. In both cases, imports from foreign fleets are discouraged
from entering the market in order to give domestic fleets a guaranteed share of the market
despite their relatively higher fishing costs. As a consequence, domestic prices are supported
artificially and fishing effort increases. Since the catch of the DWF fleets in overseas EEZs are
not imports, it will also encourage increased activity of the domestic fleet overseas.

Less explicit trade restrictions can take many forms and their consequences can be quite
indirect. For instance, trade restrictions arising from exporters’ inability to meet domestic
hygiene standards can be based upon legitimate concerns about public health, but result in
significant barriers to trade. Similarly, the use of administratively complex marketing
mechanisms may restrict market access for foreign exporters. The economic consequences are
much the same as under explicit trade restrictions. Domestic prices will be supported, the
effort of the domestic fleet will tend to rise (at home and abroad) and overseas fleets will
suffer.

Market access regulations/restrictions

At times, developed countries will impose restrictions on access for developing country
fisheries products to their markets. These restrictions cause trade distortions. They have also
been labelled as indirect subsidies to developed country-fishing fleets in the sense that they
give them favourable access to domestic markets. There is growing concern that calls for the
sustainable management of natural resources (including fisheries resources) will effectively
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block developing country access to developed country markets. Eco-labelling regimes such as
the Unilever-WWF Marine Stewardship Council and the GATT Tuna-Dolphin No 1 and Tuna
Dolphin No 2 disputes serve as examples of this trend. The author has analysed the
implications of eco-labels as a form of indirect subsidy elsewhere.®

Customs regulations which deter the free movement of goods or tariffs/taxes on fish products

Article X1 of the GATT presently excepts import restrictions on fisheries products from WTO
disciplines. The extent of this potential indirect subsidy on developing countries has not been
previously studied. Hence, it requires some examination as does the general system of
preferences that regulate flows of fisheries products between developed and developing
countries. Mechanisms such as “tariffication” or taxation can act as a significant impediment
to fisheries product flows from developing to developed countries in the form of indirect
subsidies. The action required here is to obtain the WTO general system of preferences data on
fisheries product flows in order to determine any trade distortions which adversely affect
developing countries. Adverse effects encountered in this evaluation will be brought to the
attention of EU governments in connection with current WTO trade negotiations.

Compulsory landing requirements in the country of origin

In a 1989 Canada—United States Free Trade Agreement ruling, the Salmon-Herring decision,
compulsory landing requirements under the Canadian Fisheries Act designed to monitor
takings of salmon and herring at Canadian ports were ruled to constitute a quantitative trade
restriction (following GATT Article XI language).”” These monitoring rules, aimed at
guaranteeing the sustainability of fish stocks, are implicitly subsidies designed to protect
fisheries resources, as they are government funded and deal with conservation issues that
represent externalised costs. The impacts of these subsidies and their size should be measured
for their impacts on the sustainability of developing country fisheries resources.

Restrictions or supports for horizontal or vertical integration, controls on supply, market
entry, applying dissimilar conditions to suppliers, processors or retailers in a manner which
distorts competition

Many DWF country government support schemes aimed at diversifying firms to include
harvesting, farming, processing and marketing under one corporate roof are becoming a
permanent fixture in a number of markets. The aim is to achieve greater value-added benefits
for local fishing firms both for domestic and foreign market participation. These strategies
represent a form of direct subsidy disciplined by Articles 1 and 3 of the Subsidies Agreement.
As such, their existence may be challenged.

% 7. Makuch, “TBT or not TBT, That is the Question: The International Trade Law Implications of
European Community GM Traceability and Labelling Legislation”, European Environmental Law
Review, Vol. 13 (2004).

°" In Re Canada’s Landing Requirements for Salmon and Herring (FTA Salmon and Herring), US—
Canada Binational Panel Final Report, October 16, 1989, 12 ITRD 1027.
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Targeted assistance for the distant-water fleet

Finally, there are two forms of assistance which target the distant-water fleet directly.”® On the
one hand, many governments negotiate access to foreign EEZs on behalf of the DWF nations.
In most cases, the agreed compensation is financed out of general budgetary expenditures, and
not from the fleet directly. In such cases, the fleet will have a direct incentive to fish in foreign
EEZs (rather than in home waters) and the DWF fleets will be more competitive relative to the
domestic fleet than if the fleet had to pay for access directly.”

No WTO Panel has made a ruling on this issue and it may well be that the Subsidies
Agreement does not sufficiently address the subsidy problem of “cash for access” agreements
of the EU-ACP kind. Still, there is no legal reason in principle why such a subsidy type would
not be included in the Subsidies Agreement Article 1 definition of subsidy. The EU certainly
provides a service (see Article 1.2(a)(1)(iii)) to EU fleets in connection with access agreements
and other elements of the definition are satisfied.

On the other hand, many governments provide commercial assistance for joint ventures with
overseas fisheries. This assistance can take any of the forms outlined above, but will be
targeted at specific vessels and firms. The advantage of a joint venture is that it avoids (or
reduces the cost of) having to negotiate access, since the partner will usually have fishing
rights. The catch will still be considered as an import into the domestic market, but if
necessary, preferential trade agreements may be simultaneously negotiated.

Foreign access subsidies

Bilateral access agreements of the kind typically negotiated between EU and ACP States are
perfect examples of “subsidies” for foreign access to fishing grounds. Though they tend to be
small as a total proportion of subsidies in the fisheries sector, they are not insignificant. The
EU devotes up to one-third of its budget to these agreements resulting in a subsidy of some
€400 million in total.

These subsides appear to be at odds with the spirit and objectives of international trade. They
constitute nation-to-nation payments as contrasted with bilateral agreements between fishing
companies and nations with waters targeted for fishing access. The latter type of bilateral
agreement does not likely run afoul of WTO subsidies disciplines though income expenditures
by target water nations may give rise to a breach of subsidies rules.

For the purposes of future regulatory and policy reform, closer scrutiny is required into the
nature of the expenditures undertaken by the developing or least developed country resulting
from bilateral access agreement expenditures. This is important in determining sustainable
livelihood incentives or disincentives including related policy, legal, social and economic
linkages. In particular, the use of revenues from such agreements for income support schemes,
such as welfare, unemployment insurance, health insurance, education, sustainable fisheries
management, and other resource rent features, may constitute a justification for qualified

% Note that some of the other types of subsidies can also be targeted at the DWF fleets. For instance, in a
number of ways the structural funds of the CFP are designed to relieve pressure on domestic waters by shifting
capacity towards the DWF fleets.

% Note, however, that the DWF fleet will usually still pay the same resource rents as the local fleet.

190 Article 1.2(a)(1)(iii) of the Subsidies Agreement and Article 1 in general.
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developing country and least-developed country exemption provisions in the WTO Subsidies
Agreement.

Joint venture support schemes or regulations

Joint venture enhancement strategies feature prominently in the some of the EU’s non-ACP
agreements and several other bilateral agreements between DWF nations and developing
countries. To the extent that such schemes are financed by government funds they contravene
Article 1.1 of the Subsidies Agreement. Conversely, these schemes exist in part to increase
developing country market share in domestic water fisheries products and may serve
effectively to phase-out foreign fleet presence in developing and least-developed country
waters. They may contribute to the sustainability of the resource. This tension requires further
investigation. Discussions with developing country representatives have already made their
position clear. What remains is to quantify the potential for and value of economic losses
associated with such developed country actions.

Conclusion

Milazzo has provided compelling evidence of the extent of subsidisation in the fisheries sector.
The detailed analysis of subsidy types identified above builds on this work. There are
compelling reasons why careful scrutiny should be given to the underlying policy basis for
these subsidies. An apparent disjunction would appear to exist between these expenditures and
the advancement of sustainable fisheries management regimes in a large number of the
world’s fisheries. Moreover, WTO disciplines have not evolved in a manner that addresses the
public policy delivery of developing country or least-developed country sustainable
livelihoods, appropriate fisheries management regimes, or social/income support structures. As
such, they are more likely to run afoul of WTO rules with associated profound dislocational
effects at the social and economic levels and even perhaps with respect to the sustainability of
fisheries resources.

One focal point is the potential for such dislocational effects to take place by reference to clear
empirical examples. The examples provide evidence for the development of a perspective that
is not anti-subsidy per se. Rather, it is a perspective that reflects the relative sophistication of
regulation and public policy as it has evolved with respect to the management of fisheries and
fisheries sector dependent communities that they support. In this way, the detail of a subsidies
regime which supports sustainable fisheries management policy and sustainable livelihoods is
more thoroughly revealed.

Table 2: Likely effects of the different categories of fisheries subsidies

Costs of Fishing Fish prices Incentives for Home trade Foreign
fishing effort access effects trade
effects
Direct financial Decrease Increase Decrease’ Increase Positive Negative
assistance
Indirect financial Decrease Increase Decrease Increase Positive Negative
assistance’
Resource rent subsidies [ Decrease Increase Decrease’ Decrease Positive Negative
Price supports® None Increase None* / Increase | Increase Positive Negative
Trade restrictions None Increase Increase Increase Positive Negative
DWE assistance Decrease Increase®  |Decrease Increase Positive Unclear®
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If trade in fish is restricted (e.g., protectionism or perishability) or subsidising country is large.
Assumes trade in subsidised sector is imperfect (protected or non-tradable) to some extent.
Assumed to be guaranteed prices or export subsidies.

Export subsidies unlikely to have “home” price effects.

Increase in overseas EEZs, may be slightly countered by fall in home waters.

Negative for access agreements but potentially positive for joint ventures.

SR~ wWNE

The effect of a subsidy on longer-term prices is less clear. While initial decreases in price may
be expected with a subsidy, if continued, a subsidy results in a “permanent” shift of bionomic
equilibrium, reduced supplies and higher prices may be expected. Similarly if the effect of a
subsidy results in stock damage then prices will be higher for the duration of the recovery
period because of reduced supply. These price movements will obviously be influenced both
by product substitution and price elasticities, but the general trend should be apparent in
markets where supplies are tight (e.g., the global whitefish market).

Finally, if it is the case that subsidies at least have the potential to contribute to overcapacity
and overfishing then there is a logical question as to what should be done about it. As much of
the analysis has focused upon the WTO Subsidies Agreement, for those among us who accept
that the WTO is developing greater sophistication in its approach to sustainability issues, the
WTO Negotiating Group on Rules should be seen as an excellent forum for clarifying and
interpreting the application of the Subsidies Agreement’s rules to fish subsidies. One should
not be dismayed by the apparent lack of precision of the Agreement as it applies to subsidies
because the Agreement is still in its infancy and it was drafted with a global rather than
sectoral (i.e., fisheries sector) approach in mind. On this point, a deliberative strategy in which
an agreed interpretation on Subsidies Agreement subsidy categories and fish subsidies
coincides with a measure of patience and flexibility, so that the dispute settlement mechanism
can play a proper interpretive role as factual circumstances give rise to the need for further
interpretation, would seem to be the appropriate way forward.

As our understanding of the relationship between fish subsidies and (un)sustainable fisheries
management measures becomes more certain, so too will certainty over the competence and
capacity of the WTO to address the legality and related policy treatment of fish subsidies.
With regard to EU-ACP Agreement fish subsidies it is already apparent that a transition is
being made away from financing overcapacity and overfishing and in the direction of
promoting sustainable fisheries management in third country waters. Of course, the
Communication on an Integrated Framework for Fisheries Partnership Agreements with Third
Countries must be improved in step with the evolving positions of the EU on fish subsidies at
the WTO Negotiating Group on Rules.

In addition, given its significant involvement in developing and least-developed country
fisheries, the EU should lead WTO Members in re-defining the language of Article 27 of the
Subsidies Agreement so that the special and differential treatment measures for developing
countries are made consistent with and do not detract from sustainable fisheries management
governance. Special and differential treatment measures should continue to maintain
appropriate levels of developing country access to developed country markets on preferential
terms. Technology and knowledge transfer related to sustainable fisheries management should
continue to be encouraged as should the promotion of domestic landings in order to promote
local shore processing capacity and know-how. Moreover, the EU should be encouraged to
maintain and enhance its roles in bilateral co-operation because the alternative of pulling out
of these agreements would probably lead to less restrictive and less well regulated fishing by
non-EU vessels. The EU should, however, use its considerable resources and influence to
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focus greater attention on advancing more sustainable fishing practices and disincentivising
illegal, unregulated and unreported fishing.

While beneficial subsidies should be maintained, EU subsidies that adversely affect
sustainable fisheries management practice should be treated by the EU as if they were the
government policy of the relevant third country and revised or repealed accordingly. Such a
step would be particularly effective once WTO Subsidies Agreement reform takes place in the
direction of sustainable fisheries management.

It would, however, be unfair to expect the WTO to answer all charges related to fisheries
subsidies because it is an institution that specialises in trade regulation and the disciplining of
trade distortions. For this reason, in the context of developing country relations, the European
Union should evolve a specific policy on fish subsidies as they apply to third countries. It
should be based on the following principles derived from the work of an outstanding group of
fisheries policy experts: subsidies that harm fisheries resources should be phased out;
Community and regional development assistance should be designed to minimise damage to
fisheries resources; unbudgeted and indirect subsidies must be made transparent through
Government measures and WTO disciplines should be consistent with these principles.'*

In implementing these principles, the EU should address specific linkage issues such as the
relationship between: fish subsidy categories and overcapacity/overfishing; fish subsidies and
specific stock depletion; fisheries management practices and subsidies in relation to stock
depletion. As answers to these specific issues emerge they should lead to greater EU and other
WTO Member leadership on subsidies and sustainable fisheries management not only in
academic debate but in the evolution of WTO law and practice through the good offices of the
WTO Committee on Trade and Environment. In comparison with other WTO fora this
Committee possesses the potential sustainability counterbalance that can guide Members in the
evolution of subsidies disciplines that support sustainable fisheries management practice and
development assistance policy for developing and least-developed countries.

101 See P. Manning, et al., “Fishing for the Future”, supra in the initial footnote at 86—7.
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Current Developments, Reports and Shorter Articles

Role of the FAO Code of Conduct for Responsible Fisheries in
Promoting Social and Economic Sustainable Development in
Fisheries

Benedict P. Satia”

The FAO Code of Conduct for Responsible Fisheries was adopted in 1995 and lays down a
comprehensive framework for virtually all aspects of fisheries management. Within this framework,
the Code addresses many socio-economic aspects of fisheries, including production, employment,
environment and food security. This paper provides a brief overview of the main parts of the Code
relating to social and economic sustainable development, some of the activities implemented to date,
and current constraints to implementation, and suggests a number of possible steps for improved
future implementation.

Keywords Code of Conduct, developing countries, sustainable development, FAO
Background and objectives of the Code of Conduct

The concept of responsible fishing and the possibility of elaborating guidelines or a code of
practice for responsible fisheries which would take into account all the technical, socio-
economic and environmental factors involved, was first discussed, at least within FAQ, in the
1991 Session of the FAO Committee on Fisheries (COFI). COFI acknowledged that FAO had
an important role to play in promoting international understanding about the responsible
conduct of fishing operations and it was in this way that the concept of, and the need for, a
Code of Conduct was conceived. Following an extensive consultative and negotiation process
among FAO Members, the FAO Conference unanimously adopted the Code of Conduct for
Responsible Fisheries (the Code of Conduct) in October 1995.*

The Code of Conduct is a global, voluntary instrument, that sets out principles and
international standards of behaviour for responsible practices with a view to ensuring the
effective conservation, management and development of living aquatic resources with due
respect for the ecosystem and biodiversity. The leading objective of the Code of Conduct is to
establish principles for responsible fishing and fisheries activities, taking into account all their
relevant biological, technological, economic, social, environmental and commercial aspects. In
doing so, the goals of long-term sustainability, as envisaged by the United Nations Conference
on Environment and Development (UNCED) and the World Summit on Sustainable
Development (WSSD), are implemented.?

“ Chief, International Institutions and Liaison Service, FAO, Fisheries Department, Rome, Italy. The views expressed in this
paper are those of the author and do not imply endorsement by FAO.

! Code of Conduct for Responsible Fisheries, FAO Doc. 95/20/Rev. 1 (1995), reproduced at <www.fao.org/fi/
agreem/codecond/codecon.asp>.

2 0n the relationship between the WSSD and fisheries, see B. Satia, ‘The World Summit on Sustainable
Development and Fisheries’ International Fisheries Law and Policy Review Special Issue 11 (2003).
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The scope of the Code is comprehensive, and it pays special attention to the management and
utilization of capture fisheries and aquaculture.> When the Code was being negotiated, the
focus of discussion slanted heavily towards the management problems of industrial capture
fisheries: small-scale fisheries and aquaculture issues were addressed but not to the same
extent as those of its large-scale counterparts. However, despite the emphasis on the latter
fisheries, the principles and thrusts of the Code apply equally to small- and large-scale
fisheries. Thus, as regards both, the Code expressly recognises the economic and social
importance of fisheries, and all those concerned with the fisheries sector.* The greater
emphasis on capture fisheries, at the time of its elaboration, is based on the following
considerations. Capture fisheries are:

= the backbone of global fish production and will continue to be so for some time to come,
despite the increasing importance of aquaculture production in some areas of the world;

= of extreme social importance for food, especially for some of the poorest groups in the
developing world;

= almost universally experiencing problems in terms of their levels of exploitation and the
manner in which they are exploited;

= showing little growth in production, and indeed production declines in many instances,
due to a lack of management and overfishing; and

= directly and indirectly employ, throughout the world, a large number of fishers and fish
workers.

Implementation and fulfilment of the Code’s objectives requires consistent and concerted
efforts by all stakeholders involved in the fisheries sector, at all levels. However, primary
responsibility rests with governments because it involves national policy, decision-making and
action.

State of world fisheries

The emphasis placed on capture fisheries is reinforced by the FAO State of World Fisheries
and Aquaculture (SOFIA) Report 2002, which stated that nearly half of world marine stocks
offer no reasonable expectations for further expansion and another 18 per cent of stocks or
species groups are reported as overexploited.®> Prospects for expansion or increased production
from these stocks are negligible, and there is an increasing likelihood that stocks will decline
further and catches will decrease, unless remedial management action is taken to reduce
overfishing conditions.

% Extensive work has also been done to strengthen the components of the Code that relate to aquaculture and
inland fisheries.

4 Examples of references to socio-economic aspects in the Code include: Articles 6.4 (conservation and
management decisions); 6.14 (international trade); 6.17 (working and living conditions); 7.4.2 (research in
support of fishery conservation and management); 7.4.3 (studies of alternative management options); 7.4.5
(development of knowledge of social, economic and institutional factors); 7.5.2 (the precautionary approach);
8.4.4 (technology for the best use and care of the retained catch); 8.11.3 (management systems for artificial
reefs and fish aggregation devices); 9.1.4 (impact of aquaculture development on local communities); 9.1.5
(environmental assessment of aquaculture); 10.2.5 (research in support of coastal area management); 11.1.6
(support projects to improve post-harvest handling of fish); and 12.1 (fisheries research).

® See FAO, The State of World Fisheries and Aquaculture 2002 (FAO, 2002), 21-26. The report is also
available at: <ftp.fao.org/docrep/fao/005/y7300e/y7300e00.pdf>.
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The Report observed that, as the principles of sustainable development are adopted,
administrators are becoming increasingly accountable for social, economic, financial, legal
and governance issues, in addition to conventional conservation matters.

FAO activities to promote implementation of the Code of Conduct

Since its adoption, the Code of Conduct has constituted the primary normative framework for
the activities of the FAO Fisheries Department. The implementation of the Code is promoted
through numerous programme and field project activities, many in collaboration with or by
technical support to other UN and international agencies and organizations, regional
organizations and Member governments. The programmes and activities include the
following:

= development of Technical Guidelines to facilitate implementation of the Code of
Conduct®;

= development of International Plans of Action (IPOAs)’ and the Strategy for Improving
Information on Status and Trends of Capture Fisheries (Strategy-STF)?;

= information dissemination;

= the organization of technical consultations and assistance;

= the organization of conferences, workshops, training with the objective of awareness
raising and sensitization;

= meetings sponsored by FAO or held in cooperation with FAO to strengthen the
implementation of the Code of Conduct, IPOAs and Strategy-STF;

= monitoring global developments;

= promotion of the Code of Conduct through Regional Fishery Bodies or arrangements;

= support to regional and national efforts to implement the Code of Conduct;

= promotion of the Code of Conduct through projects such as FishCode® and Sustainable
Fisheries Livelihoods Programme.*

® So far, nine technical guidelines have been elaborated (concerning Fishing Operations, Precautionary
Approach to Capture Fisheries and Species Introductions, Integration of Fisheries into Coastal Area
Management, Fisheries Management, Agquaculture Development, Inland Fisheries, Responsible Fish
Utilization, Indicators for Sustainable Development of Marine Capture Fisheries, Implementation of the
International Plans of Action to Deter, Prevent and Eliminate lllegal, Unreported and Unregulated Fishing).
FAO has also elaborated three Supplements to these Guidelines (Fishing Operations — Vessel Monitoring
Systems, Fisheries Management — Conservation and Management of Sharks, Aquaculture Development —
Good Aquaculture Feed Manufacturing Practice) and three simplified guides (What is the Code of Conduct for
Responsible Fisheries, Stopping Illegal, Unreported and Unregulated Fishing and Inland Fisheries). These
documents are available at: <www.fao.org/fi/agreem/codecond/ codecon.asp>.

" Four International Plans of Action have been developed, under the auspices of FAO: International Plan of
Action for Reducing Incidental Catch of Seabirds in Longline Fisheries, International Plan of Action for the
Conservation and Management of Sharks, International Plan of Action for the Management of Fishing
Capacity and International Plan of Action to Prevent, Deter and Eliminate lllegal, Unreported and Unregulated
Fishing; available at <www.fao.org/filagreem/codecond/codecon.asp>. The first three were adopted in 1999
and the IPOA-IUU-Fishing in 2001.

8 FAO, Strategy for Improving Information on Status and Trends of Capture Fisheries (FAO, 2003), available
at: <www.fa0.org/DOCREP/006/Y4859T/Y4859T00.HTM>.

® FishCode is a trust fund programme supported currently by the Governments of Japan, Norway and the
United States of America amongst others, and facilitates activities designed to implement the Code and the
IPOAs as well as the Strategy on Status and Trends in Developing Countries.

10 The Sustainable Fisheries Livelihoods Programme (SFLP) represents a partnership between FAO, the UK
Department for International Development (DFID) and 25 participating countries of West Africa. The SFLP
uses the Code, and poverty profiling as tools in the SLA context to facilitate changes in policies, institutions
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Future FAO strategies and activities relating to the Code of Conduct were identified by COFI
at its Twenty-fifth Session in 2003, where it urged FAO to broaden and deepen its efforts to
promoltle implementation of the Code, and identified a number of areas where efforts should be
made.

Main constraints of FAO member States in implementing the Code of Conduct

Avrticle 4 of the Code recognizes, inter alia, FAO responsibility to monitor the implementation
of the Code and to report to the Committee on Fisheries (COFI) on progress and related
developments concerning implementation. To date, COFI has reviewed consolidated
implementation reports on the basis of self-assessment information provided by governments
and other stakeholders, at its Sessions in 1999, 2001, and 2003. At the most recent Session in
Februalrzy 2003, 105 Members responded to FAQO’s request for input into the consolidated
report.

These reports have indicated that although the benefits of implementing the Code of Conduct
are widely acknowledged, including an enhanced social and economic value of fisheries, FAO
Members experience a range of constraints in undertaking relevant actions. Main constraints,
as identified by Members, were reported to the Twenty-fifth session of COFI in 2003. They
were of a structural, legislative, financial and social nature.

The structural and legislative difficulties included a lack of resources for staff and for research
(the most common constraint); insufficient political will on the part of governments to
implement the Code; the inability to resolve conflicts and grievances within the fisheries
sector, or between the fisheries sector and other related sectors; an inadequate legislative
framework or absence of a general fisheries development strategy; and insufficient
communication within fisheries administrations or with other sectors of governments.

Financial and social constraints were related to: a lack of funds to improve working
techniques to ensure the application of the Code and the elaboration of appropriate national
plans of action; inadequate awareness of the mechanics of implementation of the Code,
especially at the local and stakeholders levels; insufficient resources for stakeholders; lack of
timely, complete and reliable data; illiteracy or low levels of education among aquaculturists
and fishers; resistance of fishers and aquaculturists to new technology or to changes in their
working methods; and poverty and demographic pressure.

The steps taken to alleviate the above constraints across countries included institutional
strengthening; promoting the use of guidelines; setting-up of outreach and extension
programmes and capacity building; involvement of fishers in the implementation and
monitoring of the Code through community-based management approaches; fishers and
fishing organisations involvement in data collection; monitoring and assessing the impact of
the Code and the setting up of national steering committees for drafting of national codes and

and processes to achieve poverty reduction in coastal and inland fisheries communities by improving
livelihoods of people dependent on fisheries and aquatic resources.

1 a0, Report of the twenty-fifth session of the Committee on Fisheries, FAO Fisheries Report No. 702
(FAO, 2003), paras 16-34 (available at: <www.fao.org/fi/body/cofi/cofi.asp>).

12 See Progress in the Implementation of the Code of Conduct for Responsible Fisheries and Related
International Plans of Action, FAO Doc. COF1/2003/3/Rev.1, reproduced at:
<www.fao.0rg/DOCREP/MEETING/005/ Y8370E.HTM>.
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national plans of action (NPOAS) that are called for in some of the International Plans of
Action.

Socio-economic value of fisheries in the context of sustainable development

As noted above, the Code of Conduct addresses many socio-economic aspects of fisheries,
including production, employment, environment and food security. It is clear that responsible
and sustainable fisheries management, as set out in the Code’s framework, would have
positive impacts on the socio-economic value of fisheries.

Regrettably, we are not aware of any global estimate of the socio-economic value of fisheries.
Such an estimation would be difficult because of such factors/phenomena as illegal,
unreported and unregulated (IUU) fishing activities and the pernicious problem of by-catch
and discards in fisheries, to cite only two examples.

With regards to 1UU fishing, the associated costs are in most cases unquantifiable, due to the
unreported nature of 1UU fishing. In addition, 1UU fishers operating outside applicable laws,
measures and standards gain an unjust advantage over legitimate fishers, and stand to reap
comparatively greater economic benefits. Available information nevertheless indicates that,
for some important fisheries, IUU fishing accounts for up to 30 percent of total catches.”® A
number of regional fisheries management organizations (RFMOs) have indicated significant
IUU fishing in their regions, including the International Commission for the Conservation of
Atlantic Tunas (ICCAT) for major Atlantic tuna species and the Commission for the
Conservation of Antarctic Marine Living Resources (CCAMLR) for toothfish or Dissostichus
spp. Available information strongly suggests that, despite apparent improvement in some
regional situations, the amount of 1UU fishing world-wide is increasing, as IlUU fishers seek to
avoid compliance with stricter fishing regulations that are being imposed to deal with
downturns in a growing number of fish stocks.

One unwelcome socio-economic cost of 1UU fishing is its impact on the marine environment.
Those who conduct 1UU fishing are unlikely to observe rules designed to protect the marine
environment from the harmful effects of some fishing activities, including, for example, gear
restrictions established to minimize waste and bycatch of non-target species. This frustrates
fishery management objectives and can lead to the collapse of a fishery, or seriously impair
efforts to rebuild depleted fish stocks. This, in turn, may result in lost economic and social
opportunities, both short-term and long-term, and may diminish food security.

Some efforts are successfully being made through some RFMOs, such as ICCAT and
CCAMLR, to combat 1UU fishing by tracing illegally caught fish through catch certification
and trade documentation schemes. These have had a positive impact on the level of IUU
fishing when coupled with other measures adopted by member and cooperating non-member
States of the RFMOs, such as prohibition of landings and transhipments of illegally caught
fish and trade sanctions against flag States of IUU fishing vessels.

On the basis of these initiatives by RFMOs and their impact on 1UU fishing, it would appear
that some progress can be made in quantifying the social and economic costs of 1UU fishing,
and in estimating the corresponding value. However, it would appear this has not yet been
done.

13 See FAO, The State of World Fisheries and Aquaculture 2000 (FAO, 2000), 57.
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The issue of discards is another example of the potential socio-economic negative effects on
sustainable development in fisheries. It is estimated that recorded discards are at a level of 6.8
million tonnes, or 8.7% of the total of recorded catch/landings. The Code encourages States to
take a number of actions to address discards, including: encouraging the development and
implementation, with relevant groups from industry, of technologies and operational methods
that reduce discards; collecting reliable and accurate data on discards; and carrying out studies
on the selectivity of fishing gear. In addition, discards are addressed by the IPOAs, including
the IPOA for reducing incidental catch of seabirds in longline fisheries (IPOA-Seabirds) and
the IPOA for the conservation and management of sharks (IPOA-Sharks). These instruments
are reinforced by UN General Assembly resolutions on bycatch and discards. Most recently
Resolution 57/142 of 2002 urges action to reduce or eliminate by-catch and discards and
mentions a range of appropriate measures, consistent with the Code of Conduct.

The economic and social impacts associated with the practice of discarding are addressed in a
recent report prepared for FAO on fisheries discards.’* The report reviews the relevant
economic costs and benefits, noting that the most common reason for discarding is to jettison
non-target species of a lower value and therefore increase profits by saving costs associated
with retaining, storing and landing the product. However, it notes that a particular management
regime can alter the incentive to discard. It is suggested that an assessment of the economic
costs/benefits of discarding or retaining material could be considered in three categories: “first
round” or direct costs/benefits; “second round” or indirect costs/benefits (e.g. to vessel
suppliers, processors) and “third round” economic impacts (increasing international public
concern because of social/environmental impacts, cost of monitoring, control and surveillance
specifically for discards, non-reporting of discards leading to false stock assessments for
management advice, and the costs of discard reduction research activities). A number of case
studies are presented that provide useful information on the impact of some regulations on
discarding and the resulting economic implications/costs, and on some possible solutions in
terms of amendments to regulations and market developments.

The social costs/benefits of discarding in any fishery are based more on aspects of distribution
than on efficiency (the main concern of economic analysis). They should be assessed based on
a comparison of the social costs/benefits of discarding or retaining the discards, and, as with
economic impacts, at the first-found level and the second-round level through multiplier
effects. For example, while there may certainly be social costs of discarding in temperate
fisheries, especially where management measures result in vessels having to discard fish even
if it is not economically advantageous for them to do so, the social impacts of discarding are
likely to be greater in tropical fisheries. In tropical fisheries, levels of food insecurity, low
income levels, and the desire by many small-scale fishers to gain access to product that would
otherwise be discarded, mean that discarding rather than landing unwanted bycatch has clearer
social costs. There appear to be few empirical studies assessing the social impacts of
discarding. However, the social impacts can be implied from those studies which demonstrate
the social benefits from landing and utilising bycatch; a number of studies are reviewed and
presented in the report on fisheries discards.

The promotion of the Code of Conduct has increased public and international awareness of
discards as morally unacceptable waste. Scientific concerns have resulted in a broad range of

1 Unpublished final report, Fisheries Discards (An Assessment of Impacts and a Review of Current
Legislation and Reduction Programmes), April 2003, by Poseidon Aquatic Resource Management Ltd. to
FAO Fisheries Department.
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bycatch and discard reduction initiatives, for example the program on bycatch donations,
described below.

Bycatch donations

Waste of salmon and halibut bycatch has been reduced in the Northwest Pacific by
allowing bycatch to be donated to food banks. The food banks in turn distribute the fish to
needy people in the north-western United States.

Alaska seafood processors voluntarily donated 85,000 pounds of salmon and 14,000
pounds of halibut providing over 300,000 meals for hunger-relief programs under the
National Marine Fisheries Service prohibited species donation program in 2000.

Source: Responsible Fisheries Management into the 21% Century, A Report from the North Pacific
Fishery Management Council, August 2002.

It is believed that there has been a reduction in discard rates over the past decade, for two
major reasons: a reduction of bycatch due to the use of more selective fishing gears and the
introduction of regulations and improved enforcement; and increased retention of bycatch for
direct utilisation as a result of improved technologies and expanding market opportunities, or
for conversion to fish meal or similar products.™

Some measures that have been taken to implement the Code’s references to discards include:

= mitigation measures taken with respect to seabirds, consistent with the IPOA-Seabirds;

= legislation on shark finning (regulating discards of sharks) — IPOA-Sharks; and

= providing a model for relevant provisions in national legislation, e.g. release of turtles,
marine mammals.

Notwithstanding such successes, some fisheries have contributed to increases in discards,
notably deepwater fisheries, and fisheries where severe quota restrictions have resulted in
high-grading. Overfishing in many fisheries also contributes to increases in discards,
particularly where an increasing proportion of the target species is comprised of juveniles, or
fish below minimum landing size. Anecdotal evidence suggests that despite the introduction of
square mesh panels and other bycatch reduction measures, stricter enforcement of
progressively reducing quotas is, in some fisheries, resulting in greater discards.

Conclusions and the way forward

It is regrettable that there seem to be no specific comparative socio-economic studies on
fisheries managed on the principles of the Code of Conduct and those managed without
reference to the Code. The current state of world fisheries and the potential impact of 1UU
fishing and discards on the socio-economic value of the resource, as briefly described above,
bring into focus the role of the Code in providing a comprehensive framework for fisheries
management, and the consequences of what could happen if there were no effective
implementation of the Code.

% However, it is noted that an assessment of general trends can disguise the wide variety of discarding
practices and the reasons for discarding, and the ongoing changes in the fisheries concerned.
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Although there are clear challenges to implementing the Code of Conduct, including the main
constraints experienced by some FAO Members, efforts to meet these challenges, as well as
detailed studies of a socio-economic nature on specific articles of the Code, would strengthen
the role of this instrument in promoting social and economic sustainable development in
fisheries.

We suggest three examples of work that could be undertaken:

(a) Cost benefit analysis of the impacts of discards. This would enable policy makers to
be explicit in their reasons for choosing particular policy options that i) may be more
effective than others in generating benefits, and ii) which may trade off certain
objectives for others, e.g. economic efficiency for social equity;

(b) Cost and earnings analysis in fisheries that could potentially increase value added by
using material that would otherwise be discarded by other vessels: a simple business
model for such an analysis is provided in the Annex;

(c) A comparison of social costs-benefits resulting from discarding by-catch or retaining
it. Such an assessment is based more on aspects of distribution, than of efficiency —
the main concern of economic analysis. These social costs may be reflected in social
indicators such as:

= employment and earnings;

= gender impacts;

= creation of business activity in areas dependent on fishing or with few other
economic/employment opportunities;

= food security; and

= livelihood strategies.
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ANNEX

SIMPLE BUSINESS MODEL™

SALES
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In the model total annual revenue (d) is presented in terms of mean daily “catch™ (a), mean
price (b) and number of fishing or collection days (c). In practice, determining these variables
can be a complex process, requiring investigation of the seasonality of both landings and
prices. Catches are usually expressed by fishers as catch per landing, or catch per fishing day,
and it is therefore necessary to multiply up to obtain an annual revenue estimate. Note that in
small-scale fisheries a “landing” is often equivalent to a fishing day — but not always. In some
fisheries trips of several days are normal, and in the case of industrial fishing a fishing trip is
often between 3 and 6 months; in others, the vessel may land two or more times in one day.

Fixed costs (i) are those costs that are incurred regularly, regardless of the amount of fishing
effort or the amount and value of catch landed. They include depreciation of the fishing
vessel, engines and machinery, vehicles and other assets (e); interest payable on loans (f);
vessel repairs and maintenance (g), and various others, which might include insurance (h). It
might be considered more correct to classify vessel repairs and maintenance as a variable cost,

16 poseidon Report, supra n. 14.
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dependent on vessel activity, but often periods of lay-up or inactivity do not result in a
reduction in hull or engine maintenance costs, and they are therefore treated in the model as
fixed costs.

Variable costs (s) are those that are related, directly or indirectly, to vessel activity. They
therefore represent important inputs to the assessment of costs/benefits of discarding. In the
model they are divided into fishing gear repair and replacement (k), which is normally the
responsibility of the vessel owner, and trip costs (r), which are normally shared between the
owner and the crew in the calculation of the crew share. Trip costs include all of the immediate
direct costs of production and sale, including fuel and lubricants (I); ice (m); bait (n); food and
provisions (0) and marketing costs (p).

Labour costs (t) are structured in many different ways. Worldwide, the most common
arrangement is the share system, in which the crew and the vessel owner take equal shares of
the catch value after trip costs have been deducted (t;). There are many variations on this
theme, and the crew share may be more or less than 50%. Added complications may arise
where there is an additional share for the owners of the gear, which may include crew
members as well as the vessel owner. Simpler but less common is the payment of fixed
salaries to the crew (t,), with or without an incentive bonus. None of these details affect the
overall quantum of changes to value-added.

The annual profit of the enterprise (u) is the gross revenue (d), less all fixed costs except
depreciation (i), all variable costs (s) and labour costs (t).
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[Report]
The Ministerial Task Force on IUU Fishing on the High Seas

Michael Lodge”

In 2003, a group of environment and fisheries ministers decided to establish a Ministerially-led Task
Force on 1UU Fishing on the High Seas (the High Seas Task Force or HSTF) under the auspices of
the Round Table on Sustainable Development at the OECD. The Task Force was launched in
December 2003 and held its first substantive meeting, at which a number of specific proposals for
action were adopted, in March 2005. This brief note explains the reasons behind the decision to
establish the Task Force and describes the work of the Task Force to date.

Keywords 1UU fishing, high seas fishing, port State control, flag State control, trade measures

In December 2003, on behalf of the fisheries ministers of Australia, Canada, Chile, Namibia,
New Zealand and the United Kingdom, together with the Directors-General of WWF
International, the Earth Institute and IJUCN — The World Conservation Union, Elliot Morley
MP, the United Kingdom Minister for the Environment formally launched the High Seas Task
Force (HSTF). The Task Force, which is ministerially-led, is an initiative to develop practical
proposals to combat illegal, unreported and unregulated (IUU) fishing on the high seas. It has
the objective of proposing a full menu of prioritized actions, applicable at global, regional and
national levels, that keeps the ‘big picture’ to the fore and is both analytically sound and
politically saleable. With an overall timetable of approximately two years, it is centred around
two “substantive meetings” of the Task Force members, the first of which took place in March
and the second of which will take place early in 2006 and at which proposals will be adopted.
Developing the work inter-sessionally is a Secretariat, based at OECD headquarters in Paris.
This paper provides a brief background to the Task Force and reviews the outcomes of the first
substantive meeting.

The Problem of 1UU Fishing

IUU fishing is widely considered to be an important factor undermining the sustainability of
fisheries worldwide. As concerns have grown about the global sustainability of fisheries, IUU
fishing has become a problem of global significance, albeit one that is incredibly difficult to
define and quantify in any meaningful way.

The difficulties inherent in trying to quantify the problem stem in part from the obvious fact
that fishing that is unreported and in breach of regional and international management regimes
doesn’t yield official statistics. Estimates of IUU fishing are extremely hard to come by. At the
same time our understanding of fish stocks and their dynamics is by no means complete. The
IUU fish harvest is thus an unknown percentage of an ill-defined resource. Recent (and as yet
incomplete) work commissioned by the High Seas Task Force indicates that a very
preliminary estimate of the overall value of IUU fish might be in the region of US$1.5bn, of
which 66 per cent is due to ITUU tuna and swordfish fishing (mostly in high seas waters and the

* Legal and Scientific Secretary, High Seas Task Force, Paris (Michael.Lodge@oecd.org).
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EEZs of developing countries) and 19 per cent of which is due to IUU fishing of other species
within EEZs of various countries.

What is clear, however, is that the presence of IUU fishing undermines efforts to conserve and
manage fish stocks. It has adverse effects on the economies and food security of coastal States,
particularly developing coastal States and is also associated with unsustainable fishing
practices on the high seas. To this must be added the fact that IUU fishing not only has an
impact on the species it targets, but also has spill-over effects on the wider ocean ecosystem.
Statistics on fish landings over the past ten years, for instance, indicate that there has been a
marked reduction in the numbers of larger predatory high-seas fish. This has increasingly
shifted the balance of fishing activity down the food chain.

FAO, in its 2004 report on the State of World Fisheries and Agriculture, reports that during
the past decade, the reported landings of marine capture fisheries have fluctuated between 80
and 86 million tonnes (average 1993-2003, 84 million tonnes), a slight increase over the
preceding decade (average, 77 million tonnes). Marine capture fisheries production in 2002
was 84.5 million tonnes. There has been a consistent downward trend since 1974 in the
proportion of stocks offering potential for expansion, coupled with an increase in the
proportion of overexploited and depleted stocks. The percentage of stocks exploited at or
beyond their maximum sustainable levels varies greatly by area. For example, in the Eastern
Central Pacific, only 33 percent of the stocks for which assessment information is available are
recorded as fully exploited, with the remainder being either underexploited or moderately
exploited, whereas in the Western Central and Northeast Atlantic and the Western Indian
Ocean, all the stocks for which information is available are reported as being fully exploited
(73 percent, 59 percent and 75 percent respectively) or as being exploited beyond this level.
Most worryingly, in 12 of the 16 FAO statistical regions at least 70 percent of stocks are
already fully exploited or overexploited, suggesting that that, despite local differences, the
global potential for marine capture fisheries has been reached, and more rigorous plans are
needed to rebuild depleted stocks and prevent the decline of those being exploited at or close
to their maximum potential. In most cases overfishing has been a main contributory factor and
in some cases this has been associated with adverse or highly variable environmental
conditions. All the information available tends to confirm the estimates made by FAOQ in the
early 1970s that the global potential for marine capture fisheries is about 100 million tonnes,
of which only 80 million tonnes are probably achievable.

In these circumstances, the problem of IUU fishing assumes even greater significance. For
more than a decade, a huge amount of diplomatic energy has gone into trying to address the
problem of IUU fishing. A complex and evolving web of binding and non-binding
international instruments aimed at IUU fishing has been constructed. For the most part these
instruments have been developed over the past 20 years, and are built on the foundations
established by the 1982 Law of the Sea Convention (LOSC). Chief amongst these instruments
are the 1995 UN Fish Stocks Agreement (UNFSA), the FAO Code of Conduct for Responsible
Fisheries (including the FAO Compliance Agreement) and the FAO International Plan of
Action to Prevent, Deter and Eliminate IUU Fishing (IPOA-1UU).

! FAO, The State of World Fisheries and Agriculture (FAO, 2004); available online at

<www.fao.org/documents/ show_cdr.asp?url_file=/DOCREP/007/y5600e/y5600e00.htm>.
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What these instruments have in common is that they seek to elaborate upon (and in some cases
qualify) the relevant provisions of the LOSC that deal with the conservation and management
of high seas living resources. The result is a patchwork quilt of measures with differing
geographical and legal reach and different levels of participation by States. While the effect of
these instruments has undoubtedly been to change the nature and the location of grossly
unsustainable high seas fishing, they have not stopped it. Indeed, the correlation between the
measures adopted and their impact on the activity they are intended to reduce is often weak.
Each new intervention potentially moves the problem somewhere else. One of the key
difficulties, which is also recognized in the IPOA-IUU, has been to ensure political leadership
in support of internationally agreed targets and other initiatives. Another key problem is what
appears to be a lack of willingness on the part of some States to participate in multilateral
arrangements and secondly to participate effectively in them.

The OECD Round Table of June 2003

The importance of securing the political will to tackle the problem of IUU fishing on the high
seas was one of the aspects underlined by ministers and other participants who attended the
Eleventh Meeting of the Round Table on Sustainable Development held at the OECD on 6
June 2003.

The Round Table on Sustainable Development was established in 1998. It is an independent
body hosted by the OECD and intended to provide a forum for international dialogue among
stakeholders. In its brief existence, the Round Table has established itself at the centre of a
large network of ministers, senior private sector executives, NGO leaders and academics that
are grappling with environmental and developmental issues at the global level as a place where
frank, in-depth discussions could be pursued on a without-prejudice basis.

The Round Table starts from the premise that the world is generating more and more
international conferences, treaties and agreements without necessarily making progress.
Global integration has led to the globalisation of almost all policy debates and a
standardisation of jargon that suggests common understandings when in fact there is no real
meeting of minds. The result is that key decision makers find themselves pressed to attend
increasing numbers of meetings without necessarily being able to add value or sift out the
questions they need to be able to address in depth. Process can easily overwhelm substance.
The Round Table cuts through this problem by selecting subject matter for its meetings that
enables participants to focus on what is important and begin to crystallise a practical way
forward. Specifically, the Round Table places on its agenda only issues that are:

(@ truly global in scope and require the engagement of global level players if they are to be
moved forward;

(b) cross-cutting in the sense that their resolution requires engagement by several policy
communities and/or decision-making groups; or

(c) Proving to be extremely difficult to advance through more formal and familiar channels
and show little prospect of immediate progress.

In June 2003 the Round Table took up the issue of IUU fishing on the high seas as a prime
example of an intractable global issue that had showed little sign of progress. A thought-

2 For information on the OECD Round Table on Sustainable Development, visit
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provoking analysis prepared for the meeting outlined some of the range of legal and trade-
related instruments related to IUU fishing and suggested that what was needed was a
thorough-going appraisal of how a suite of initiatives at the global, regional and national levels
could, taken in tandem, best bring pressure to bear on IUU high seas fishing.?

The High Seas Task Force

As a direct result of the June 2003 Round Table meeting, a number of the ministers present
decided to take action to carry forward the recommendations of the meeting. The High Seas
Task Force was formally launched in December 2003 by the United Kingdom Minister for the
Environment, Elliot Morley MP. Apart from Mr Morley, the Task Force comprises the
fisheries ministers of Australia (Senator lan Macdonald), Canada (Hon. Geoff Regan, MP),
Chile (Hon. Felipe Sandoval Precht), Namibia (Hon. Dr. Abraham lyambo) and New Zealand
(Hon. David Benson-Pope, MP) as well as the Directors-General of WWF International (Mr
Claude Martin), the Earth Institute (Dr. Jeffrey Sachs) and IUCN — The World Conservation
Union (Dr. Achim Steiner). As a coalition of key stakeholders, the Task Force represents a
model of the multi-stakeholder spirit inspired by Agenda 21 and the Johannesburg Plan of
Action.

The mission of the Task Force is to spell out a way forward at global, regional and national
levels and propose a full menu of prioritized actions that keeps the ‘big picture’ to the fore. A
key outcome is intended to be an authoritative, pragmatic and prioritized action plan that is
both analytically sound and politically saleable. The intention is that the completed action plan
will be placed by ministerial members of the Task Force directly in the hands of other
ministers who will then be asked for their views on the main findings and recommendations.
Assuming that the analysis is persuasive, ministerial members of the Task Force will be in a
strong position to press their colleagues on why, given the consensus on the analysis of the
problem, implementation of the recommendations at national, regional and global levels
should not be possible. The Task Force’s broad business and NGO membership is expected to
help mobilize wider public support for the report’s main findings with a view to generating
further momentum for change.

The Task Force will also present its report and recommendations to, inter alia, the FAO
Committee for Fisheries, as well as relevant bodies of the UN, UNEP, OECD, the IMO and
the UN Commission for Sustainable Development and regional fishery management
organizations. The purpose of these ministerially-led presentations will be to seek agreement
on the analysis and to press for the implementation of the action plan in a coordinated manner
through the respective mandates of such bodies.

There will be three key measures of success for the Task Force. It is expected that:

(@) The Task Force’s report will become the point of reference for anyone wanting to enter
the debate on IUU fishing in the future.

(b)  Ministers on the Task Force will implement its recommendations. Given that the
Ministerial membership comprises some of the major fishing nations of the world this is
significant in itself and likely to have a substantive impact on IUU activity with positive
conservation effects.

% 5. Upton and V. Vitalis, Stopping the High Seas Robbers: Coming to Grips with IUU Fishers on the High

Seas (OECD, 2003); available online at <www.oecd.org/dataoecd/59/53/34366565.pdf>.
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(c)  Ministerial members of the Task Force will directly and personally engage their political
counterparts to encourage them to also implement the Task Force’s recommended
policies. In this way it is hoped that through direct political peer pressure change may be
effected.

Fund-raising to support the activities of the Task Force commenced in early 2004. Each
member of the Task Force is expected to make a financial contribution to the costs of the
exercise, but funds to support the Task Force have also been raised from major philanthropic
organizations, including the Packard Foundation and Oak Foundation, as well as from
responsible industry bodies, such as the Coalition of Legal Toothfish Operators (COLTO).

Early in 2004, a small Secretariat for the Task Force was established, hosted at OECD
headquarters in Paris by the Round Table for Sustainable Development.* The first three
months were taken up in organizational tasks, including recruitment of staff, establishing the
necessary contractual and administrative relationships with the OECD and fund-raising.

From the outset it was considered that an important element in ensuring the credibility of any
Task Force report would be to discuss with key stakeholders the contents of the report and to
canvass the widest possible views about the extent of the problem and possible solutions. To
do this, the Secretariat assembled four expert groups to investigate and advise on legal,
economic and trade, science, and technical enforcement aspects of the IUU fishing problem.
Each expert panel is led by an appropriately skilled and internationally-recognized expert.’
The membership of each panel is drawn from specialists in the field and provides a means of
gathering a wide array of expertise, including from those countries not yet represented on the
Task Force. It is envisaged that the outcomes of the discussions within the thematic panels,
analyzed and refined through a continuous process of outreach and consultation, will form the
basic framework for the Task Force report.

There is no shortage of material on the 1UU problem and what needs to be done to fix it.
However, within these varying assessments there has not been a detailed analysis of key
outcomes, their potential impact, the likelihood of their being implemented and any potential
flow-on or spill-over effects. The Secretariat therefore began its substantive work by drawing
on the mass of material relating to IUU fishing already available to identify substantive issues
for consideration by the HSTF and to identify the key drivers which facilitate IUU activity on
the high seas. The first working paper® was circulated to members of the HSTF, officials in
HSTF member countries and the expert groups in July 2004 and was also published on the
website. The responses to the paper indicated that, in general, the key issues and drivers had
been correctly identified.

* It is important to note that the work of the Task Force, which is broad-based and not constrained by
institutional or disciplinary boundaries, is not institutionally linked to the work of the OECD Committee on
Fisheries which, under its 2003-2005 programme of work, is considering the environmental, economic and
social arguments in support of measures in relation to IUU fishing as well as the economic and social impacts
of IUU fishing. Nevertheless, although the Task Force Secretariat is not institutionally linked to the work of
the OECD Fisheries Committee, it has established a close working relationship with the OECD fisheries
secretariat and has been able to draw upon the OECD’s work, especially in the field of fisheries trade and
subsidies, to aid it in its analysis and avoid any duplication of work.

® The names of the experts are published on the website: <www.high-seas.org>.

® HSTF/01, available at <www.high-seas.org>.
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A second substantive paper was issued in September 2004.” Again, the paper was circulated
widely to members of the HSTF, officials and the expert groups. It was also published on the
website. This paper, which was based on a detailed analysis of the comments and suggestions
made in response to document HSTF/01, sought to identify potential areas of intervention for
the HSTF. Five broad areas were identified, namely: sharing of intelligence and better
coordination of monitoring, control and surveillance; development of a global register of high
seas fishing vessels; strengthening of in-port measures and control over nationals; trade-related
measures; and RFMO-based initiatives and governance issues. These areas were selected for
further study because it was felt that they provided opportunities for HSTF members to act
individually and collectively even if other countries are not similarly minded.

Based on analysis of the responses to the paper, the Secretariat then developed a set of more
detailed proposals for consideration. These were summarized in a document issued for the first
meeting of the Task Force® and elaborated in considerably more detail in a series of working
papers® which outlined the proposals for action and contained specific questions and issues for
discussion on each proposal. These working papers are available on the HSTF website. Each
of the proposals crafted by the Secretariat is designed in some way to sharply increase the risk
of exposure of IUU operations and the potential for successful interdiction, increase operating
costs of ITUU activities, or reduce revenues from IUU fishing.

Each of the proposals is elaborated in detail in the working papers. In the form in which they
were adopted by the members of the HSTF, they are also summarized in the annex to the
present paper. The emphasis in the proposals is very much on better enforcement and on
leading by example.

The first of the core proposals is to strengthen the existing voluntary MCS Network so that
there is a more effective flow of information and intelligence about high seas fishing activity.
Ultimately, what is needed is a fully-resourced Network with dedicated financial resources,
analytical capacity and the ability to provide training and technical assistance to all MCS
practitioners and especially those in developing countries. Such a dedicated international
resource would be able to act as a central communications hub for the exchange of information
between national enforcement authorities as well as a reference point for the collection and
analysis of intelligence. It would add significantly to national enforcement capability and
would sharply increase the likelihood of successfully detecting and interdicting 1UU fishing
activity on the high seas.

The second core proposal is designed to overcome one of the greatest obstacles in the battle
against 1TUU fishing; namely the lack of access to transparent and unbiased information about
the ownership and control of fishing vessels. To help overcome this problem, it is proposed to
establish a publicly-available international database of information relating to the global high
seas fishing fleet. The database would draw together information presently available from a
range of sources, including shipping registries, national and regional vessel registers, insurance
records and corporate records in order to build up a catalogue of objective and impartial
information on the characteristics, current and previous ownership and operations of high seas
fishing vessels. Information held on the database would thus become a critical resource for

THSTF/02, ibid.
8 HSTF/03, ibid.
® HSTF/04 to HSTF/09, ibid.
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national enforcement authorities, port authorities, RFMOs and other sectors involved in the
fishing industry.

To help tackle the problem of flag States that fail to live up to their international
responsibilities, it is proposed to prepare guidelines on flag State performance with respect to
high seas fishing vessels. In effect, the HSTF would be endorsing a statement of best practice
for flag States of high seas fishing vessels. What constitutes best practice is reflected in
various international fisheries instruments. The problem is that many flag States simply do not
apply these standards. As well as providing powerful political endorsement of the global
standards, the guidelines adopted by the HSTF may also be used as criteria against which to
evaluate flag State performance and give publicity to flag States that fall short of international
standards.

The concept of “Responsible Fisheries” as a set of principles and international standards of
behaviour for responsible practices is well established and is reflected in the FAO Code of
Conduct for Responsible Fisheries. Given that there is broad agreement that the active use